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[ Filed August 30, 1962] 


COMPLAINT FOR AN INJUNCTION 

1. This action of an equitable nature is brought to set aside and to 
enjoin the execution of an Order and Decision, dated August 14, 1962, 
made by the defendant as Secretary of the Interior which approves 
the disposition of federally-owned lands upon which plaintiffs possess 
statutory preferred grazing rights, in exchange for certain lands owned 
by private persons. The Order and Decision is attached hereto as 
Exhibit A. The action arises under and involves the interpretation of 
the Taylor Grazing Act of 1934, as amended (43 USC 315 et seq.) and 
particularly Section 8(b) thereof (43 USC 315g(b)). | 

2. The plaintiffs are husband and wife. For the past nine years, 
plaintiffs have been the owners and operators of a cattle ranch, the 
Monto Cristo Ranch, located on private and public lands about 30 miles 
north of Reno, Nevada. They reside on said ranch. ! 

3. The defendant possesses an official residence and can be 
found within the District of Columbia. The amount in controversy, 
exclusive of interest, fees, and costs exceeds the sum of $3,000. General 
jurisdiction is founded upon Title 11, Section 306 of the District of 
Columbia Code. | 

4. Defendant is being sued both individually and in his capacity 
as Secretary of the Interior of the United States. Asis described with 
greater specificity below, and particularly as summarized in paragraph 
35, defendant's action in promulgating the aforesaid Order and Decision 
and his threatened action in implementing said Order and Decision by 
issuing a land patent to private parties which conveys title to certain 
federal lands upon which plaintiffs possess preferred grazing rights 
are arbitrary, capricious, beyond the limits of and without any basis 
in statutory authority and are in violation of statutory requirements, 
obligations imposed by law and certain of plaintiffs‘ constitutionally- 
protected rights. Jurisdiction over the particular subject matter of 
this action is conferred both by the general equity powers of this 
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Court and by Section 10 of the Administrative Procedure Act 
(5 USC 1009). 

5. Defendant's threatened action in issuing to a private party a 
land patent to federally-owned land upon which plaintiffs possess 
preferred grazing rights would cause plaintiffs severe and irreparable 
harm and injury, as it would result in the complete and immediate 
destruction of plaintiffs' existing ranching operations. This is described 
with greater particularity in paragraphs 17 and 18, below. 

6. Plaintiffs have exhausted their administrative remedies and 
have no adequate legal remedy other than the equitable relief here 
sought. 

7. The Monte Cristo Ranch has operated as a balanced year- 
round cattle ranch on its present location for the past 68 years. Since 
the passage of the Taylor Grazing Act of June 28, 1934, the management 
of the public domain contained in the Monte Cristo grazing range has 
been conducted by the Bureau of Land Management of the Department 
of Interior as part of what is now Nevada (Carson City) Grazing 
District No. 3, created under that Act. Plaintiffs and their predecessors 
have obtained Class I annual licenses to graze cattle in the public 
domain located in the Monte Cristo grazing triangle as a result of 
their statutory preferred rights (43 USC 315b; 43 CFR Part 161). They 
possess under Nevada law the right to use the waters of Rodero Creek 
for irrigation and domestic purposes. Plaintiffs have made improve- 
ments on the public domain pursuant to permission obtained from 
federal authority and have observed the applicable provisions of the 
Federal Range Code (43 CFR Part 161), the body of administrative 
regulations promulgated by the Secretary of the Interior to govern the 


grazing districts created under the Taylor Grazing Act. 


8. The Monto Cristo grazing range consists of an approximately 
75 square mile (some 48,000 acres) triangular-shaped area bounded 
by the Pyramid Lake Indian reservation on the north and east, Nevada 
State Highway 33 on the west and the Stead Ranch on the south. The 
range includes land in six townships, 21N., 22N., and 23N., with 


5 


Ranges 20E., 21E., and 22E., Mt. Diablo Base and Meridian. ; For the 
most part, the land ownership pattern in the grazing area has been a 
checkerboard since the railroad grants of the last century, with public 
and private ownership alternating with each section. 

9. Within the Monte Cristo grazing range, plaintiffs own 1,600 
acres in fee in the area comprising five separate non-contiguous tracts. 
This fee land constitutes the "base" property entitling Monte Cristo 
to the majority of the grazing privileges on the public land located in 
the Monte Cristo grazing triangle pursuant to the provisions of the 
Taylor Grazing Act and the Federal Range Code. On the fee land are 
located the Morte Cristo winter headquarters with its deep well corrals, 
feeding yard and residence, and the summer headquarters with its 
family residence, outbuildings and cultivated, irrigated hayfields. Since 
1958, most of the remaining private land in the area (known. as the 
"R ailroad Lands") has been owned by North American Aviation, Inc. 
(see Map, attached as Exhibit B). 

10. Since their acquisition of the Monte Cristo Ranch, the La Rues 
have made extensive improvements on both their fee land and on the 
public range with the intention of perfecting a thoroughly modern and 
scientific cattle ranching operation using the most advanced and 
intensive techniques. On the fee land, they have erected buildings, 
corrals and other operating structures; they have improved roads and 
built extensive watering and irrigation systems with deep well, windmill , 
tanks, a dam and piping. With the approval of the Bureau of Land 
Management, they have extensively developed the water resources of 
the public range. They have made over 30 applications for permission 
to make public range improvements, and almost all of these improve- 

ments have been completed. 

11. When plaintiffs acquired their fee holdings in the Monte Cristo 
Ranch, they assumed the obligations of a deed of trust on these lands 
regarding which a balance of $8,700 remains owing and which must be 
fully discharged by January 1965. Plaintiffs, in addition, have borrowed 
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monies in the amount of $18,000. As security for this loan they have 
entered into a chattel mortgage embracing of all of their livestock 
cattle (and all increases and additions thereto), their grazing and 
watering rights and interests in the Monte Cristo Range, and their 
right, title and interest in all hay, grain, pasturage, feed and horses 
and feed, watering and other equipment used and useful in the feeding, 
ranging, watering, maintaining and transporting of plaintiffs’ livestock 
in their present ranching operations. The full amount of the $18,000 
loan remains owing and falls due on July 10, 1965. The security for 
both the deed of trust and the chattel mortgage represents and is 
valued on the basis of plaintiffs’ conduct of an integrated ranching 
operation on the Monte Cristo Range. 

12. Sometime in 1958, North American Aviation, Inc., (hereinafter 
“North American”) a Delaware corporation and a principal defense 
contractor with the United States Government, began its program to 
acquire the entire Monte Cristo grazing triangle for use in various 
future research and development programs of an unspecified “national 
defense” nature. In that year it acquired the Railroad Lands constituting 
the bulk of the private land in the Monte Cristo grazing range not owned 
by plaintiffs. 

13. On July 13, 1958, North American Aviation, Inc., by its wholly- 
owned subsidiary, Flag Land and Cattle Company, Inc., filed with the 
Reno office of the Bureau of Land Management (hereinafter "BLM"') 
of the Department of the Interior private exchange application No. 
Nevada-048847 seeking to acquire almost all of 21 sections of public 
land located in the heart of the Monte Cristo range (the "select land") 
in exchange for offered lands owned by North American, located near 
Lovelock, Nevada, almost 100 miles from Reno in Winnemucca Grazing 
District No. 2 (the "offered land"). The select land under exchange 
in Nevada-048847 constitutes the major part of the federal portion of 
the Monte Cristo range (see Map, Exhibit B). About the same time and 


subsequently, North American filed or caused to be filed, seven other 
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exchange applications selecting the remaining public land located on 
the Monte Cristo range; these seven applications are pending at the 
Reno BLM office. | 

14. The applications were filed pursuant to Section 8(b) of the 
Taylor Grazing Act (43 USC 315g(b)) and the regulations promulgated 
thereunder (43 CFR Part 146). That provision authorized the Secretary 
of the Interior to accept private land when "the public interests will be 
benefited thereby" in exchange for public land, provided that the private 
land has at least "equal value" to the public land. This provision was 
enacted primarily to enable ranchers to consolidate their holdings by 
obtaining title to federal grazing lands; the statute in the past has been 
administered in 2 manner consistent with the promotion of $ound 
grazing, livestock and land conservation programs. The action of the 
Secretary here challenged represents the first attempt in the history 
of the Taylor Grazing Act to approve an exchange which destroys an 
established and successful ranching operation by permitting federal 
range to be utilized for non-grazing and non-ranching uses. 

15. As part of its acquisition tactics North American on 
December 12, 1958, entered into a 40-year agreement with the Steads, 
plaintiffs' neighbors to the south, whereby North American obtained a 
first refusal on the Stead lands and committed itself to exclude, to the 
extent of its present and future legal right to do so, everyone but the 
Steads from grazing on the Monte Cristo grazing triangle -- whether 
on public or private land (see paragraph 3 of Stead Agreement attached 
as Exhibit C). The result of the Secretary's action is not only to make 
the operation of plaintiffs' ranch impossible but enables a rancher 
with inferior grazing rights to graze exclusively on land on which 
plaintiffs would otherwise possess preferred statutory rights. 

16. After having acquired the Railroad Lands in 1958, having filed 
its principal exchange applications and having granted the Steads an 
exclusive future right to graze upon the Monte Cristo range to the 
exclusion of plaintiffs, North American pursued its acquisition tactics 
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by offering plaintiffs a nominal cash amount for their Monte Cristo 
fee lands. Plaintiffs, being interested only in securing a replacement 
ranch, offered to enter into a land trade with North American so as 

to permit plaintiffs to remain in ranching activities in the area. North 
American flatly refused this offer, and in all subsequent settlement 
discussions has refused to consider anything but a cash buy-out of 
Monte Cristo at a price far short of an amount which would make the 
plaintiffs whole. Attached hereto as Exhibit D is an affidavit of 
plaintiff Dalton La Rue which was submitted to defendant and which 
outlines plaintiffs’ several offers of negotiation. Cf. footnote 1, page 7 
of defendant's Decision, Exhibit A. 

17. Ifa United States patent to the selected land is given to North 
American, plaintiffs’ existing ranching operations on the Monte Cristo 
Range will be completely destroyed. Its five tracts of non-contiguous 
fee holding land will be completely surrounded by land owned by North 
American (except for a small area bordering on the Pyramid Lake 
Indian Reservation) and the little public grazing land remaining in its 
triangle will be completely inaccessible, and in any event is not large 
enough to sustain plaintiffs’ existing ranching operations (see Map, 
Exhibit B). Except for its 1600 acres of fee land and the remaining 
small amounts of distant and inaccessible public land, the entire Monte 
Cristo range will be the property of North American and unusable for 
plaintiffs' grazing operation. The granting of the patent would also 
render impossible the necessary seasonal trailing of cattle over what 
would then be entirely North American's land between the plaintiffs’ 
summer headquarters, located on the crest of the mountain range 
running along the northern and eastern border of the Monte Cristo 
grazing triangle, and their winter headquarters, located in the middle 


of Warm Springs Valley, on the southern and western side of the 
triangle (see Map, Exhibit B). To the extent North American will 
tolerate interim grazing on a reduced scale on its property pending 
the completion of its projects, it is legally committed to exclude 
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plaintiffs in favor of the Steads. Methods are available to North 
American which would enable it to readily enforce this undertaking 

to exclude plaintiffs from the Monte Cristo grazing range once a land 
patent is issued. Based on their experience in dealing with North 
American and on its past actions, plaintiffs are convinced that North 
American will act vigorously to prevent all movement of livestock or 
men from the Monte Cristo Ranch over its property. Damage to 
plaintiffs upon issuance of the patent would be immediate and irreparable 
by reason of the almost total deprivation of their grazing range 

essential to the operation of their cattle-grazing business and the 
inability to trail cattle between plaintiffs’ fee holdings. This injury 
cannot be compensated by money damages. ! 

18. The destruction of plaintiffs' ranching operations would 
substantially impair the value of plaintiffs’ security under an existing 
deed of trust and chattle mortgage described in paragraph 11 herein, 
and would result in severe economic loss and hardship to plaintiffs. 

19. The Monte Cristo select lands which defendant seeks to 
convey to North American consist of valuable grazing land. They are 
highly improved, possess abundant watering places and forage, and 
sufficient elevation contrast between winter and summer range areas to 
ensure a full year-round cattle (or sheep) grazing operation. The 
select land has been used to carry on a productive cattle operation for 
over 68 years and will continue to be so used if the relief requested 
here is granted. Such continued use of the Monte Cristo lands for 
livestock grazing is fully consistent with the objectives of the Taylor 
Act and the programs instituted pursuant thereto. | 

20. By contrast, the lands which North American has offered in 
exchange are barren and unimproved desert lands having sparse 
forage and almost no water. Because of their steep and rocky topography 
the offered lands have only a limited potential use as a winter head- 
quarters for sheep. However, a widespread infestation of the poisonous 


plant halogeton prevents their use even for this limited purpose. The 
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offered lands thus are unsuited for and cannot now be used for any 
significant grazing. No federal range demand has ever existed for 
the offered land; none now exists. Moreover, North American is the 
owner of lands surrounding the offered land and there is no likelihood 
that it will use either its lands or the offered lands for grazing or any 
Taylor Grazing Act purposes. 

21. From the viewpoint of the public interest in developing and 
enhancing sound grazing and livestock management, the offered lands 
do not possess the "equal value" required by statute as compared with 
the Monte Cristo select lands. Nor do the offered lands, located in an 
uninhabited area, possess equal value for non-Taylor Act uses as 
compared with the select lands, located in proximity to urban growth 
and recreational development of Pyramid Lake. 

22. On November 2, 1961, the Reno BLM office, having determined 
that the exchange was in the public interest, published a Notice of 
Exchange (43 CFR 146.3). Plaintiffs thereupon filed a timely protest 
which was rejected on January 26, 1961 on the grounds that the exchange 
furthered the "public interest” by reason of its purported contribution 
to the national defense. Plaintiffs then appealed to the Director of 
BLM (43 CFR 146.8) and on October 23, 1961, the Associate Director 
issued a decision affirming the rejection of plaintiffs’ protest. The 
Associate Director found that the Reno BLM erred in upholding the 
exchange against plaintiffs’ protest because of national defense con- 
siderations but that the administration of the public lands would be 
facilitated by the exchange. An appeal was thereupon taken to the 
Secretary of the Interior which culminated in the Order and Decision 
here challenged (43 CFR 146.8). 

23. Upon appeal the Secretary rejected the determination of the 
Associate Director, BLM that the exchange would benefit the public 
interest in the promotion of a sound range management and grazing 
program. Instead the Secretary explicitly acknowledged what was 
already evident in North American's briefs and correspondence, in 


11 


the expressions of political interests and in the decision and memoranda 
of Reno BLM officials -- that the exchange was proposed and is being 
approved in order to enable North American to convert the federal 
range to industrial uses. | 

24. Private exchanges pursuant to Section 8(b) of the Taylor Act 
are authorized only "when public interests will be benefited thereby". 
This term is not vague and indefinite. Until this case it has invariably 
been understood to mean that the Secretary may approve a private 
exchange only when the public interests in the promotion of sound 
grazing and range management programs are thereby served. Congress 
no doubt has power to authorize the Secretary to consummate private 
exchanges for public interest considerations unrelated to a sound 
grazing program; however, it didnotdosoin 1934 when it enacted the 
Taylor Grazing Act, and it has not done so since that time. : 

25. The Secretary approved North American's exchange application 
on the grounds that the public interest would be benefited because of 
the industrial uses and development of the lands resulting from North 
American's armaments activities. This decision, which destroys a 
well-established and efficient private ranching operation in the interests 
of private industrial users of the federal grazing range, is wholly 
unprecedented and rests upon an altogether new reading of the law. 
The Secretary offers no support for this abandonment of the long 
established public interest criteria and in so acting he has acted in 
derogation of and contrary to: | 

a. the expressed intention of Congress as manifested in 
voluminuous legislative history. | 
b. the contemporary interpretation by eminent Interior 

Department officials who were involved in the legislative drafting 


process. 


| 

c. a consistent pattern of judicial interpretation! of the 
| 
statute. | 
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a. a consistent pattern of decisions, regulations and policy 
statements of the Interior Department. These are reflected not only 


in past actions but also in (i) the presently effective Federal Range 
Code (see 43 CFR 161.1), (ii) the decision of the Associate Director, 
Bureau of Land Management in the instant case who specifically found 
that the public interest criteria does not embrace industrial uses, and 


(iii) a recently promulgated policy statement of the Secretary which 
not only recognized that the statute referred to the public interest in 
the promotion of a sound grazing and range management program but 
further announced that private exchanges would be approved only if the 
grazing benefits would be substantial and compelling -- which the 
Secretary concedes is not the fact in this case. 

e. Congressional action subsequent to the passage of the 
Taylor Grazing Act in refusing to pass legislation which would spec- 
ifically authorize the Secretary to sell public land to private parties 
for industrial and commercial purposes. This is what the Secretary, 
by indirection, seeks to here accomplish by treating the Taylor Grazing 
Act as 2 constitution to be reinterpreted from time to time as 
conditions and pressures change. So broad a power has never been 
delegated by the Congress to the Secretary. 

26. The Secretary's decision is based upon a finding that North 
American will utilize the select lands to establish a facility to carry 
out development and test work in connection with rocket power plants 
and rocket engines and components, and laboratory and research work 
in the field of fuels, chemical components and instruments related to 
such engines. He further notes that such industrial development would 
bring to the area new payrolls, sources of tax revenue and businesses. 
In the portion of the administrative record made available to plaintiffs 
no basis exists for such a determination. Indeed, the only evidence 
submitted by North American with regard to their proposed use of the 
land are (a) two letters (filed shortly after the exchange had already 
been found to be in the public interest and after a notice of exchange 
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had been published) which describe in general terms the multiple and 
nation-wide activities of North American and its various divisions, 

and (b) an affidavit (filed during the appeal to the Secretary) which 
describes certain facilities built by North American in the "Reno Area" 
and alleges that the approval of the exchange is required if North 
American is to consummate its plans to carry out national defense 

and space projects in the "Reno Area". But the "record" manifestly 
fails to disclose (a) precisely what uses North American will make 

of the select land or (b) any basis for the assertion that title to the 
select land is required to consummate its "program". ! 

27. In attempting to make more acceptable his conelusion that the 
need to permit industrial exploitation of the select lands satisfies the 
statutory public interest criteria for private exchanges, the\Secretary 
states that North American's recently acquired fee holdings in the 
Monte Cristo grazing range makes continued grazing impracticable; 
he also states that North American has refused to lease its acquired 
land to livestock operators for grazing purposes. Both observations 
are incorrect. North American has continued to lease and is presently 
leasing its holdings in the Monte Cristo range to the Steads for grazing 
purposes (see Stead lease, attached as Exhibit E). And the observation 
that the Monte Cristo grazing range has become less useful for 
ranching purposes is nothing more than a statement that North 
American should be permitted to carry out its recently initiated scheme 
to convert the Monte Cristo grazing range to non-Taylor Act uses. 
Plaintiffs are able to continue to carry on a successful ranching 
operation by their continued use of the select lands; grazing will become 
impracticable only if the Secretary's actions are upheld. Such problems 
which have arisen result directly from North American's scheme to 
acquire without adequate legal authorization the Monte Cristo grazing 
range for industrial uses. | 

28. The Secretary acknowledges that there are no compelling 
reasons for the acquisition of the offered lands to augment joogerauee 
federal resource management programs -- the standard for private 
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exchanges set forth in his most recent policy statement. In a further 
effort to rationalize the non-Taylor Act basis of his decision, the 


Secretary observes that the acquisition of the offered land would block 
out holdings of public lands and would facilitate the administration and 
management of the area for grazing purposes. To the extent that the 


Secretary relies on the fact that acceptance of the offered lands will 
consolidate a checkerboard land pattern he errs; such consolidation 
would not benefit the administration of the grazing program. Privately- 
held lands in the vicinity of the offered ones are all owned by North 
American. A checkerboard pattern (characteristic of federal grazing 
ranges throughout Nevada and the West) with only one private owner 
cannot be found to possess such problems of grazing administration 
as to support the destruction of a ranching operation where the private 
owner does not intend to graze, where the land is ungrazeable, where 
there is no federal range demand for the land and where there are no 
plans to change the situation. In any case, mere "administrative con- 
venience” is not a proper justification for the Secretary's action in 
breaching his statutory trust to safeguard ranchers. 

29. The Secretary's action is also rendered unlawful in light of 
the statutory provision which prohibits him from refusing to renew a 
grazing permit “if such denial will impair the value of the grazing unit 
of the permittee, when such unit is pledged as security for any bona 
fide loan” (43 USC 315b). As alleged in paragraphs 11 and 18, herein, 
plaintiffs’ grazing unit has been and remains pledged as security for a 
bona fide loan. The termination of plaintiffs’ grazing rights under the 
permit by the issuance of a land patent to North American will destroy 
the value of this security. If the Secretary is prohibited from taking 
such action in the normal course of administering the grazing land 
pursuant to legitimate Taylor Act requirements, he hardly can be 
deemed to possess the power to bring about the same result by using 
the Taylor Grazing Act for objectives not authorized by the statute. And 
in so acting he violates plaintiffs’ rights under the Fifth Amendment. 
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30. Plaintiffs' repeated efforts to obtain elemental procedural 
due process have been consistently denied. Their demands for a 
hearing on North American's application, reiterated at every stage of 
the administrative process, has been uniformly rejected. The continued 
refusal to grant plaintiffs a hearing constitutes a shocking denial of 
elemental due process. The Secretary's finding that "no useful purpose" 
would be served by a hearing is wholly unjustified and represents the 
essence of arbitrary and capricious administrative action. | | Plaintiffs 
allege that there is no adequate basis in the record with respect to 
(a) the equal value of the offered lands as compared with the select 
lands, (b) the actual use to be made by North American of the select 
lands and the need to obtain such lands in order to attain its objectives 
in the "Reno Area", (c) the agreement between North American and the 
Steads conferring on the Steads the exclusive right to use plaintiffs’ 
grazing rights is in direct violation of the provisions of the Taylor Act 
(indeed, the Secretary did not even consider the unsavory North 
American-Stead arrangement - Exhibit C), and (d) the practicability of 
continued grazing in the select lands and the contribution of the offered 
lands to a program of grazing management. In addition, the Secretary's 
finding that consummation of the exchange "will probably curtail their 
(plaintiffs') operations" manifests a complete failure to comprehend 
that plaintiffs' ranching operation is being destroyed. | 

31. Plaintiffs have statutory rights which the courts have safe- 
guarded from interference both by the Secretary and by third parties. 
As with his administration of the Indian Tribes, the Secretary is vested 
by the Taylor Grazing Act with a special responsibility to protect 
ranchers and their grazing rights from unlawful interference. In the 
instant case the Secretary has for the first time acted to destroy such 
grazing rights and to destroy a thriving ranch for purposes not san- 
ctioned by statute. Yet the Secretary contends that he may act in this 
fashion without granting plaintiffs a hearing; and that, indeed, a hearing 


is not necessary. If the exchange application is approved and the 
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exchange consummated, there will have been a taking of plaintiffs' 
property; plaintiffs’ ranch will have been destroyed. A hearing is 
essential if plaintiffs are to have a meaningful opportunity to lay bare 
the facts and considerations upon which the Secretary's decision is 
based. For example, evidence regarding "equal value", cannot be tested 
by exchanging affidavits. Only a hearing which permits disclosure of 
al) relevant data and provides an opportunity to present evidence and 
conduct cross examination will give plaintiffs the elemental due 
process to which they are entitled under the Fifth Amendment. And 
this is true even where, contrary to the instant case, the administrative 
record contains evidence supporting the administrative determinations. 
Plaintiffs’ ranching interests may not be destroyed without according 
them an opportunity to be heard. 
32. The complete file in the case has never been opened to plaintiffs. 
After more than a year of effort, plaintiffs finally succeeded in obtaining 
access to North American's initial application forms and its appraisal 
report. Plaintiffs were not permitted to examine what the Reno BLM 
office characterized as the “public” portions of the file in this case 
until after the expiration of the 30-day period given plaintiffs to respond 
to the published Notice of Exchange and less than a week prior to the 
rejection of plaintiffs’ protest. It was only after the exchange had been 
approved by the Reno BLM that plaintiffs for the first time were notified 


that they might examine North American's application amendments, the 
administrative record including BLM appraisal reports and memoranda 


of local range managers and a volume of correspondence with North 
American and political figures. Thereafter, plaintiffs continued their 
efforts to obtain inspection of the entire file including the so-called 
“non-public” portions. On April 3, 1961, the Associate Director of 

BLM ruled that only such requests which specified the document 

desired and indicated its relevance would be honored. Since the 
existence and contents of undisclosed file documents are unknown to 
plaintiffs, this action constituted an absolute refusal to permit inspection. 
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Plaintiffs have been unable to learn the nature of the record and the 
arguments marshaled in support of an application which deprive them 
of their business. They have been compelled to grope in wi dark in 
an effort to safeguard their interests and have been deprived of their 
Fifth Amendment rights. 

33. Not only were plaintiffs unable to learn the nature of the facts 
and arguments, but they have been consciously misled by defendants’ 
subordinates as to the status of the proceeding. Despite assurances 
to the contrary, given in response to plaintiffs numerous requests, 
officials of the Reno BLM office failed to keep plaintiffs informed of 
new and amended exchange applications filed by North American, 
appraisal reports, and voluminuous correspondence between BLM, 
North American and political figures; rather, BLM officials misled 
plaintiffs by indicating that there was "nothing new" or "a0 new 
activity" with regard to the case. ! 

34. Not only are national defense considerations an improper 
basis for sanctioning a Taylor Act exchange, but in so acting defendant 
is depriving plaintiffs of compensation for lost grazing rights to which 
they would be entitled by law if the Monte Cristo range were appro- 
priated by an agency of government for national defense uses 
(43 USC 315q). The Secretary of the Interior, pursuant to Congressional 
and Presidential directive, has established procedures whereby a 
federal defense agency can request the withdrawal of grazing lands 
for transfer to it for defense purposes (43 CFR 295) and Congress has 
provided for the transfer of such property to private parties (10 USC 
Chapter 159). When such withdrawals involve more than 5,000 acres 
of public land, the Secretary is required to seek specific Congressional 
authorization (72 Stat 27). Thus, the Secretary's improper use of the 
Taylor Grazing Act to dispose of public lands (for the benefit of North 
American) not only deprives plaintiffs of certain statutory rights to 
compensation but also manifests an attempt to circumvent the 
requirement to obtain Congressional authorization for such a disposition. 
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35. In approving North American's exchange application and 
in ratifying the practices of his subordinates, defendant: 

a. has exceeded his statutory authority and has acted 
without a basis in statute in approving a private exchange under the 
Taylor Grazing Act because of benefits to be derived from industrial 
usage of the public range. 

b. has acted arbitrarily, capriciously and in excess of his 
authority to the extent that such action relies or is based upon deter- 
minations regarding (i) the equal value of the offered lands as compared 
with the select lands, (ii) the actual use to be made by North American 
of the select lands and the need to obtain such lands in order to 
implement its program of industrial activity, (iii) the effect of the 
exchange upon plaintiffs’ ranching operations, (iv) the practicability of 
continued grazing on the select lands and the contribution of the offered 
lands to a program of grazing management; and (v) in failing to consider 
North American's undertaking to give the Stead'’s exclusive grazing 
privileges on the select lands and to exclude plaintiffs grazing on either 
public and private land located in the Monte Cristo Grazing Range. 

c. has acted in derogation of the special trust and respon- 
sibility bestowed upon him by statute and judicial interpretation to 
safeguard the interests of ranchers, to protect their grazing rights 
from unwarranted interference by third parties and to himself refrain 
from any interference which is contrary to their best interests. 

a. has violated both the statutory right to a hearing and 
orderly procedures of decision given plaintiffs by Sections 5, 7 and 8 
of the Administrative Procedure Act and the constitutional protections 
of procedural due process secured to them by the Fifth Amendment. 

e. has acted contrary to statute and in violation of plaintiffs’ 
constitutional rights in approving an exchange which destroys plaintiffs' 
grazing rights and ranching operations at a time when plaintiffs' 
grazing unit remains pledged as security for a bona fide loan with the 
result that the value of such security is substantially impaired. 
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f. has acted as a party to and in furtherance of a com- 
bination whereby a ranching operation is destroyed for the purpose of 
conveying public grazing lands to a third person for ostensible non- 
grazing uses, but with the result that a fourth party (the Steads) who 
by law possess inferior rights to graze on the Monte Cristo range is 
permitted to obtain the sole right to graze on these lands to the 
absolute exclusion of plaintiffs who otherwise possess preferred 
statutory grazing rights. 

g. has acted unlawfully to deprive plaintiffs of their 
statutory right to just compensation for the loss of their grazing 
rights to which they are entitled by law had the Department of Defense 
instituted proceedings to obtain the Monte Cristo range for national 
defense purposes. Plaintiffs' grazing rights cannot be taken away for 
such non-Taylor Act purposes without such compensation. Defendant 
has acted as a party to and in furtherance of a combination to deprive 
plaintiffs of such lawful compensation and has violated their con- 
stitutional rights under the Fifth Amendment. | 

WHEREFORE, plaintiffs pray: 

1. That this Court declare that the purported Order and Decision 
approving Exchange Application Nevada #048847, as amended, issued 
by defendant under date of August 14, 1962, is invalid and unauthorized 
by law. | 

2. That an injunction be granted during the pendency of this 
action, and permanently, restraining and enjoining the defendant and 
each of his officers, agents, employees, attorneys and successors, and 
all persons acting in concert or participation with him or any of them 
(a) from issuing a land patent to North American Aviation, Inc. or any 
person related to it under color of Section 8(b) of the Taylor Grazing 
Act which conveys any of the federally-owned lands described in 
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exchange application Nevada #048847, as amended, and (b) from 
interfering or permitting or suffering any person to interfere with the 
full and free exercise by plaintiffs of their lawful grazing rights and 
ranching operations. 

/s/ David Ginsburg 


/s/ Leonard N. Bebchick 
OF COUNSEL Ginsburg and Leventhal 


Richard H. Levin an 

Alan L. Reinstein Counsel for plaintiffs 
D'Ancona, Pflaum, Wyatt & Riskind 

33 North La Salle Street 

Chicago 2, Illinois 


{ Verification dated August 27, 1962] 
| JURAT dated August 27, 1962] 
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The plain import of Directive “S” and its amendment was the exten- 
sion of the time in which a portion of the contract work was tobe per- 
formed. These documents on their face contain no other implication. 
Even if an ambiguity were involved, the doctrine of contra proferen- 
tem would apply, requiring that the language be construed in favor of 


the party who did not draft the documents.” 


CONCLUSION 


The motion for reconsideration is denied, and the Board's decision 
of June 5, 1962, is affirmed. 


WE concur: 


Pact H. Ganrr, Chairman. 
Joun J. Hynes, Member. 


| 
Tuomas M. Durstox, Member. 
| 


EXHIBIT A TO COMPLAINT 


W. DALTON LA RUE, SR., ET AL. 
A-29309 Decided August 14, 1962 
Private Exchanges: Public Interest 


1 
The benefit to the public interest which must be shown before a private ex- 
change may be approved is not limited to the interest of the public in the 
management of grazing lands. Such an exchange may be approved if it 
is determined, on balance, that the public generally will be benefited through 
the acquisition of the selected land by the exchange applicant, provided land 
of equal value is offered in exchange. 


Private Exchanges: Protests 


Where a proposed private exchange meets the statutory requirement of equal 
value between the offered and the selected land and it appears that the ex- 
change will be in the public interest, protests against the exchange are prop- 
erly dismissed. | 

| 


Private Exchanges: Public Interest 


The fact that consummation of a private exchange may adversely affect the 
livestock operations of protestants who have enjoyed grazing privileges on 
the selected land does not warrant a determination that the exchange is not 
in the public interest. 


1 Midland Conatructora, Inc., IBCA-272 (October 2, 1961). 68 I.D. 277, 61- 
31538, 3 Gov. Contr. par 591, and cases cited therein. 
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W. DALTON LARUE, SR. ET AL. 
August 14, 1962 
Private Exchanges: Generally: 

The Department's policy statement of February 14, 1961, which states that no 
prirate exchange will be consummated except where it is shown that a com- 
pelling reason exists for acquiring the offered lands to augment a long range 
Federal resource management program, is not to be read as compelling the 
Seeretary to disapprove an exchange, absent a showing of compelling need 
to acquire the offered lands, even though he determines in consideration of 
all circumstances of the case that the exchange will be in the public interest. 

Private Exchanges: Protests — 


A protest by an oil and gas lessee against a proposed private exchange is 
properly dismissed where the exchange, if consummated, will reserve title 
to the oil and gas deposits in the selected land covered by the lease in the 
United States for so long as the oil and gas lease remains in force. 


APPEAIS FROM THE BUREAU OF LAND MANAGEMENT 


W. Dalton La Rue, Sr. and Juanita S. La Rue, Depaoli Brothers, 
and Forrest L. Parmenter have filed separate appeals to the Secretary 
of the Interior from a decision by the Associate Director of the Bureau 
of Land Management dated October 23, 1961, affirming the dismissal 
of their separate protests against an exchange of lands applied for by 
North American Aviation, Inc., pursuant to section 8(b) of the Tay- 
lor Grazing Act, as amended (43 U.S.C., 1958 ed., sec. 315g(b) ). 

The exchange, if consummated, would vest in North American 
Aviation, Inc., title to over 10,000 acres of land located within the 
boundaries of Carson City Grazing District No. 3, Nevada, with an 
appraised value of $86,400, and would vest in the United States title 
to more than 20,000 acres of land within the boundaries of Winnemuc- 
ca Grazing District No. 2, Nevada, with an appraised valuation of 
$90,100. 

The applicant states that it needs the selected land to consolidate 
it with its extensive private holdings in the area to enable it to estab- 
lish a facility to carry out its development and test work in connec- 
tion with rocket power plants and rocket engines and components 
and its extensive laboratory and research work in the field of fuels, 
chemicals, components, and instruments in connection with such en- 
gines and that its present facilities for this work are approaching full 
capacity for utilization. If the selected land is acquired, the land 
would be used in connection with this and other operations of the com- 
pany. The applicant has purchased much of the privately owned land 
in the area of the selected land and hopes to block up its holdings in 
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the area, through the medium of exchanges, so that it will be i in a 
position to participate in the expanding Government programs with 
respect to atomic energy, space exploration, and missile and aircraft 
development. 


Two of the protestants, the La Rues and the Depaolis, are livestock 
operators in the area who have used portions of the selected land for 
many years in connection with their livestock operations. The third 
protestant has an oil and gas Jease (Nevada 055732), issued pursuant 
to section 17 of the Mineral Leasing Act, as amended (30 U.S. C., 1958 
ed., sec. 226), effective as of September 1, 1, 1960, covering a = por- 
tion of the selected area. 

On November 2, 1960, the Reno. Nevada, land office found that the 
exchange would be in the public interest and ordered publication 
of notice of the proposed exchange, pursuant to section 8(d) of the 
Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec. 315g(d) ). 

Thereafter the land office, in separate decisions, dismissed these and 
other protests which had been filed against the proposed exchange. 

In dismissing the La Rue protest, the manager, on January 26, 
1961, pointed out that the Taylor Grazing Act is a multiple purpose 
act and that. termination of grazing privileges g granted under the act 
is not inconsistent with purposes of the act; that the fact that con- 
summation of a private exchange may adversely affect the livestock 
operations of a protestant who has enjoyed grazing privileges’ on the 
selected lands does not warrant a determination that the exchange is 
not in the public interest; that because of the acquisition of most of the 
privately owned lands in the selected area by the applicant for indus- 
trial purposes, the grazing value of the public lands interspersed 
among its private holdings has been reduced to a point where reten- 
tion of the public lands in public ownership for grazing management 
is becoming impracticable: that the offered Jands are in a location 
where grazing is and will continue to be the principal land use for 
many years; and that acquisition of the offered lands will facilitate ad- 
judication and management of that area. The manager also stated 
that consummation of the exchange would be in the public interest 
because of the vital significance of the applicant’s operations in the 

space program of the Government, and he noted that consummation 
of the exchange, which is considered to be an integral part of North 
American’s land acquisition in the area, would bring to the State of 
Nevada and the Reno-Sparks area new payrolls, new sources of tax 
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revenue, and new business which would benefit both the State and 
local areas. Finally, the manager stated that the La Rues had sub- 
mitted nothing in support of their allegation that the value of the 
offered land is not equal to that of the selected land. 

The manager dismissed the protest of the Depaolis on the same 
grounds. 

The protest of Parmenter was based largely on the argument that 
the United States must retain the mineral interest in the land covered 
by his oil and gas lease in order to protect the lessee. The manager 
stated that on the basis of reports from the Geological Survey and from 
examinations conducted by Bureau of Land Management personnel 
the lands embraced in the Parmenter lease, to the extent that they 
included Jand selected under the private exchange application, had 
been found to be without value for minerals and that the patent 
issued to North American as the result of its exchange application 
would reserve to the United States the oil and gas rights, subject to 
the terms of the oil and gas lease, for so long as that lease remains in 
force. He found that Parmenter had not shown that the approval 
of the exchange would be adverse to his interest and dismissed the 
protest. ; 

In considering the appeals which the protestants took from the de- 
cisions of the manager, the Associate Director found that acquisition 
cf the offered land would be beneficial to the proper and effective man- 
agement of the grazing resources in the Bureau’s land management 
program in the area; that, notwithstanding the fact that the exchange 
would have a substantially adverse effect on the La Rue operations 
and would affect the Depaoli operations adversely to a lesser extent, 
nevertheless the benefits accruing to the public interest in facilitating 
administration of Winnemucca Grazing District No. 2 outweighed the 
disruption of private livestock operations occasioned by the loss of 
the use of the selected land by those livestock operators. The Asso- 
ciate Director held that the manager had erred in his decisions to the 
extent that he implied or ruled that the proposed use of the selected 
land by the exchange applicant in furtherance of space and missile 
programs of the Government is a persuasive factor in determining 
whether the proposed exchange is in the public interest and in accord 
with the provisions of the Taylor Grazing Act. He stated: 


Consideration of the public interest in a land exchange under the Taylor Graz- 
ing Act involve matterx related to conservation of Federal resources, 1.e., whether 
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the exchange will facilitate the administration of the public lands, e.g. promote 
the interests of conservation or range management. The decisions appealed 
from are therefore modified to eliminate any reference to any so-called national 
defense justification for the exchange, this being extraneous to the issue of the 
public interest in the exchange. ; 


He found that the land office had correctly held that W. Dalton 
La Rue, Sr., as owner of authorized range improvements upon the 
selected land, is entitled to reimbursement for them but that the 
grazing users are not entitled to compensation as the result of their 
loss of grazing use of the selected land or the effect of such loss upon 
their livestock operations, since the granting of permits for grazing 
privileges in the selected land did not create any rights in the grantees 
for which they may be compensated upon consummation of an ex- 
change. He held, further, that it was proper to dismiss the Parmenter 
protest, since the granting of the selected land to the applicant subject 
to the outstanding oil and gas lease would not alter the rights of 
Parmenter. 
Finally, he held that the procedures followed by the land office in 
processing the exchange application and in considering the protests 
were correct and that a protestant against a private exchange is not 
entitled as a matter of legal right to a hearing on matters relating to 
the allowance of the application. He stated: 
The controlling issue in this matter is the public interest in effecting the ex- 
change. The record which has been assembled in the matter is extensive and 
complete, and it does not appear that any additional relevant facts icould be 
brought out in a hearing. It does not appear that & public interest would be 
served by a hearing in the matter. i 


| 
On appeal to the Secretary the argument for a public hearing is 
repeated and the contention made that the exchange will not facilitate 

the administration of the public domain.’ | 
I agree with the decisions below insofar as they held that a hearing 
is not required in this matter and that no useful purpose would be 
served by such a hearing. JV. C. Steele et al. v. Ruby Rector Kirby, 
60 LD. 389, 394 (1950) ; Zorace D. Stewart et al. v. Eastern Oregon 


1 The record indicates that for some time the livestock operators and North American 
have been negotiating to effect a settlement of their @ifferences. In its answer to the 
Depaoli appeal to the Director, North American stated that an arrangement had 


been tentatively reached 

cuted the Depaoli appeal wou 

with the La Rues, apparently have not come to fruition. 

ican submitted an affidavit by one of its officera which it requ: 

North American, while not conceding any legal obligation tm that respect, eenten that it 


26 


120} W. DALTON LARUE, SR. ET AL. 125 
August 14, 1962 


Land Co.. 37 ID. 95, 100 (1940). The facts necessary to make a 
determination as to whether the exchange should be consummated are 
contained in the present record. The difficulty comes in weighing one 
set of facts against another to determine the ultimate question whether 
the proposed exchange is in the public interest within the meaning 
of seciion 8(b) of the Taylor Grazing Act as amended by the act of 
June 26, 1936 (49 Stat. 1976). 
Section $(b) provides: 


When publi¢ interests will be benefited thereby the Secretary is authorized 
to accept on behalf of the United States title to any privately owned lands within 
or without the boundaries of a grazing district, and in exchange therefor to 
issue patent for not to exceed an equal value of surveyed grazing district land 
or of unreserved surveyed public land in the same State or within a distance 
of not more than fifty miles within the adjoining State nearest the base lands. 


Laying aside for the moment the Parmenter appeal, reduced to its 
simplest terms, the case comes down to this: North American needs 
a large compact tract of land in a remote area in order to carry on 
its program of testing and development in fields in which the Federal 
Government and the public generally have an interest. It has selected 
an area in Nevada which it believes will meet its needs. It has-ac- 
quired practically all of the privately owned lands in that area and 
hopes to acquire the interspersed public lands by means of this 
exchange. It has offered in exchange for the public lands in the 
vicinity of its recently acquired holdings, lands of comparable value 
in another grazing district. If the exchange is consummated, 


had offered to par the La Rues for the whole interest in their entire ranch, its fair and 
reasonable value to be determined by an impartial appraiser, and that it was still willing 
to abide by that offer. As an alternative, North American indicated its willingness to pay 
the livestock operators the fair and reasonable value of their grazing privileges which 
would be lost if the exchange were consummated, also to be determined by an impartial 
appraiser. If 2 mutual agreement could not be reached on such an appraiser North Amer- 
fean was agreeable to having such appraixer appointed by the Secretary of the Interior. 
Following the receipt of the affidavit, the Solicitor of this Department informed the Hve- 
stock operators that a decision on the pending appeals would be postponed for a reasonable 
time to allow them to consider the proposal made by North American. In response, the 
La Ruex. on July 16, 1962, stated that they are protesting the exchange because if it is 
approved their ranch will be destroyed and that they are not interested in a cash sale of 
their ranch, Monte Cristo, as a settlement. What they want is a comprrable ranch in the 
same general area. They stated that compensation for lost grazing privileges on Federal 
land does not compensate for the loss of function of their deeded land, which has been 
developed as a beadquarters for their cattle operation. They find similarly inadequate 
the offer to pay the appraised value of the entire ranch. They requested that North 
American be given an additional period of time to consider whether it would join in a 
final effort to settle their differences in direct negotiations and without pre-conditions. 
By letter dated July 23, 1962, the Department was informed by North American that 
further direct negotiations with the La Kues would be “utterly futile.” 
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the other appellants who have been using the public domain in the 
vicinity of their private holdings will no longer be permitted to do 
so. Because of the location and extent of the Federal lands heretofore 
utilized by the La Rues, this exchange will probably curtail their 
operations. The Depaolis will be hurt to a lesser extent. | 

It is the contention of the livestock operators that the Taylor Graz- 
ing Act was passed to stabilize the livestock industry, not to idestroy 
it, and that since the Taylor Grazing Act was passed to benefit the 
livestock industry and to conserve the public domain upon which 
that industry depends section 8(b) may not be used as a vehicle for 
disposing of such land to a private company for industrial uses, par- 
ticularly when the proposed exchange would force livestock operators 
out of business or materially reduce their operations, and when the 
land which the Government would acquire in the proposed exchange 
will not. benefit the Government in its over-all management of ¢razing. 
In other words they assert that the “public interests” mentioned in 
section 8(b) are the interests of the public in the management of graz- 
ing lands and that even on the more narrow construct ion of that term 
applied by the Associate Director it cannot. be shown that a benefit 
will accrue to the Government by accepting title to the offered lands 
in exchange for the selected lands. 

IT am of the opinion that the benefit to the public interests. which 
is the criterion of the statute, need not be related exclusively to con- 
servation of Federal grazing resources nor need it be shown that a 
proposed exchange will promote range management, In my opinion 
the construction placed on section 8(b) by the manager of the Reno 
land office ix the proper one. As he pointed out, the Taylor (Grazing 
Act is a multiple purpose act and while its chief immediate! purpose 
was to stop injury to the public domain by unregulated grazing and 
to promote the stubilization of the livestock industry, section, 1 of the 
act. authorizes the Secretary of the Interior to establish grazing dis- 
tricts in order to promote the highest use of the public domain “pend- 
ing its final disposal.” Section 3 authorizes the Secretary) to issue 
permits to graze livestock on such grazing districts but provides that 
the issuance of such permits shall not create any right, title! interest, 
or estate in or to the lands. Section 7, as amended by the act of 
June 26, 1936, authorizes the Secretary to examine and classify lands 
within grazing districts and to open such of those lands as he tinds 
to be more valuable or suitable for other purposes than grazing or 
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proper for acquisition in satisfaction of outstanding rights to disposi- 
tion under applicable public land laws, after reasonable notice has 
been given to grazing permittees. Section 14 of the act (43 U.S.C., 
1958 ed., sec.:1171) authorizes the Secretary to order into market and 
sell at public auction isolated or disconnected tracts of the public 
domain and tracts which are mountainous and too rough for 
cultivation. 

Thus nothing in the other sections of the act suggests that private 
interests may not acquire public land being used -for grazing purposes 
to the detriment of those licensed to use the land. 

Section 8 itself sets up different standards for the acceptance of 
eifts and the making of exchanges. Only when acquisition of the of- 
fered land will promote the purposes of a grazing district or facilitate 
administration of the public lands may a gift of land be accepted. 
Neither the test for gifts nor the “public interests” test need be applied 
when States apply to exchange lands. Cf. Solicitor’s Opinion, 
M-36178, 61 I.D. 270 (1954). 

It is true that a former Solicitor of this Department expressed the 
opinion shortly after the passage of the act that section 8 authorized 
and directed: acceptance of gifts and land exchanges only when the 
proposed gifts or exchanges will benefit the public interests which are 
enunciated in the Taylor Grazing Act and are served thereby (55 I.D. 
9(1934)). However, at that time the provision for private exchanges 
was part of the same sentence providing for acceptance of gifts and 
the sentence commenced with the clause “where such action will pro- 
mote the purposes of the [grazing] district or facilitate its administra- 
tion.” It is possible that the Solicitor misread this clause as applying 
also to private exchanges. In any event, since the complete revision 
of the section by the 1936 act to set out the provisions for gifts and 
private exchanges in separate paragraphs, (a) and (b), it does not 
appear that the Department has held that the “public interests” which 
must be benefited by a private exchange must. be entirely those related 
to grazing.” 

Although it is probable that most exchanges proposed under section 
$(b) have been by parties who did not propose to put the selected lands 
to industrial uses and that, in most cases, the interest of the general 

21t ix significant that xection S(b) expressly authorizes the Secretary to exchange “sur: 
veyed grazing district land” for privately owned land outside a grazing district. This Is 


specific authorization for transferring Inte private ownership public land which forms 
part of a Mvextock operation for land that does not. 
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public has not been materially involved one way or another, reverthe- 
less the general public interest has in some instances been the standard 
used to determine whether the exchange should be consummated. 

Thus in Horace D. Stewart et al. v. Eastern Oregon Land Company, 
supra, the Department said : 


This application for exchange was made and js being considered aie section 
8(b) of the Taylor Grazing Act of June 28, 1934, supra, as amended, and that 
section provides that exchanges of this type may be consummated “when public 
interests will be benefited thereby.” In considering the possible benefit to the 
public interest, individual cases of hardship or dissatisfaction alone cannot be 
allowed to sway the Department in reaching a decision. To hold lotherwise 
would prevent the consummation of most exchanges not made man(latory by 
statute. Only in cases where such hardship is likely to be so widespread thata 
large section of the public will be adversely affected would the Department be 
warranted in taking cognizance thereof. | 

s s s e e s s 

Since the filing of the motion for rehearing, the Department has been inform- 
ally advised of a proposal by the attorney for the moving parties that the exchange 
be rejected insofar as protests have been filed and approved as to the remainder. 
It is apparent that this suggestion cannot be made a basis for final disposal of 
the case. As has been pointed out above, the test of an exchange under section 
8(b) is whether its consummation will be in the public interest and not whether 
it is objected to by some individual or group of individuals. If it were to be 
otherwise, and a protest by someone who has been accustomed to using the land 
selected by the exchange applicant could serve to block the exchange to the ex- 
tent that he was interested in the selected lands, it would mean that the require- 
ment of the statute that exchanges should be considered in the light of public 
interest would be set aside, and instead consideration of private interests would 
become paramount. i 

The Department considers itself bound to administer the public lands in the 
interests of all of the people as a whole, and in such manner as will result in the 
greatest public benefit. 


In Elbert O. Jensen, 60 I.D. 231 (1948), the Depirenent rejected 
as too narrow a construction placed on section 8(b) by the Director of 
the Bureau of Land Management. The reason assigned by the 
Director for rejecting an exchange applicati ion was that as the selected 
land would be taken out of a grazing district and the offered land 
could not be placed within the district (being in a national forest), the 
resulting reduction in the acreage of the grazing district would not be 
beneficial to the “public interests.” The Department said:) 

Section 8(b), however, does not impose any such limitation as that adopted by 
the Director of the Bureau of Land Management with respect to the nature of 


the “public interests” to be benefited by the exchanges authorized in that section. 
The “public interests” mention in section 8(b) of the Taylor Grazing Act may 
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encompass interests outside the particular grazing district involved in the 
exchange. The prospect of improving the administration of a national forest 
might, for example, warrant a finding that the “public interests will be bene- 
fited” by an exchange under section 8(b) of public land within a grazing district 
for privately owned land within the boundaries of the national forest. 


In Willis N. Farlow et al., 62 I.D. 209 (1955), the Department said: 


It has long been the policy of the Department, in determining whether to 
allow a private exchange, to consider not only whether acquisition of the offered 
land would be in the public interest, but to determine whether disposal of the 
selected lands would outweigh the advantages which might accrue from such 
acquisition. Thus, it has been said, “Although a proposed exchange may include 
some elements of advantage to the public, other elements present in the exchange 
may Strike a balance which is unfavorable to the public interests. The Depart- 
ment must weigh all factors and look to the final balance.” David B. Morgan, 
A-24365 (July 23, 1946). Thus, applying this principle in determining whether 
& proposed private exchange is in the public interest, it was held that although 
the acquisition of the land offered, without consideration of other aspects of the 
situation, would clearly be in the public interest, nevertheless the exchange 
would not be in the public interest where the selected land was more suitable 
for disposition under the Small Tract Act (43 U.S.C., 1952 ed., sec. 682a), and 
the exchange application was rejected. * * * Likewise on several occasions 


where allowance of a private exchange would seriously disrupt administration 
of a grazing district or of public grazing lands, the exchange has been rejected. 


Thus while the Department has rejected applications on the ground 
that the advantage to be gained by the acquisition of the offered land 
is outweighed by the adverse effect which the disposal of the selected 
land would have on the public generally and livestock operators using 
the selected land particularly, nothing in the statutory provision pre- 
vents the Department from looking at the advantages to be gained 
by the public generally by the disposition of selected land in exchange 
for land of comparable value. 

The fact here is that North American proposes to use the selected 
land for purposes which, it is hoped, will benefit the Federal Govern- 
ment and the general public. The fact also is that it has acquired 
privately owned land in the area of the selected land and taken that 
land out of the category of base land upon which grazing privileges 
may be issued by refusing to lease its newly acquired land to livestock 
operators. Thus, as the manager stated, the importance of grazing 
in the selected area has been reduced. This is so whether or not the 
exchange is approved. 

Therefore, taking into account all of the factors surrounding the 
proposed exchange, I am of the opinion that, even if there were no 
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advantage to acquisition of the offered land, this exchange is within 
the contemplation of the statutory provision and that the Secretary 
of the Interior may, in the exercise of the discretion vested in him by 
section 8(b) of the Taylor Grazing Act, properly find sss the ex- 
change is in the public interest. 

There remains for consideration only the question of how the pro- 
posed exchange comports with the land conservation policy| approved 
by the Secretary on February 14, 1961. That policy, lag is cur- 
rently in effect, states in part: | 


| 

Private exchanges will not be entertained or consummated except where it is 

shown that there are compelling reasons to acquire the offered lands to augment 
long-range Federal Resource Management programs. 
Under that new policy, absent a showing that there are compelling 
reasons for the acquisition of the offered land to augment long-range 
Federal resource management programs, private exchange applica- 
tions have been rejected. Bella Drengson, A-28564 (Sereanvee 27, 
1961) ; Palomas Ranch, A-28166 (August 16, 1961). 

It appears in this case that acquisition of the offered lahds would 
block out holdings of public lands and would facilitate the adminis- 
tration and management of the area for grazing purposes. This is 
clearly beneficial to the public interest but whether a compelling 
reason exists, in terms of the policy statement, for acquiring the 
offered lands may be subject to debate. However, the policy state- 
ment is intended to lay down guidelines and principles for governing 
actions by subordinate officials of the Department. It is not intended 
to be a straitjacket tying the hands of the Secretary and preventing 
him from approving an exchange that he finds, upon consideration of 
all pertinent factors, to be in the public interest. 

Such is the case here. The material before me establishes without 
much question that consummation of the proposed exchange would 
be in the public interest. Therefore, the dismissal of the protests of 
W. Dalton La Rue, Sr., and Juanita S. La Rue and of uF Depaoli 
Brothers is affirmed. 

The Parmenter appeal is without merit. While the Dhpertinent 
understands Parmenter’s concern that once a patent to the exchange 
applicant is issued he will not be entitled to an extension of his lease 
and other benefits which may flow from the lease, that concern is 
groundless. Any patent issued to North American covering the land 
included in the Parmenter lease will except the oil and gas deposits 
from the grant for so long as his lease remains in conve) Title to 
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such deposits will vest in the exchange applicant only upon termina- 
tion of the Parmenter lease. Solicitor’s Opinion M-36254, 61 ID. 
459 (1954). The issuance of such a patent will not preclude any ex- 
tension of his lease to which Parmenter may be entitled. Solicitor’s 
Opinion M-36254 (Supp.), 62 ID. 177 (1955). 

Accordingly, it was proper to dismiss the Parmenter protest. 

Therefore, for the reasons outlined above, the decision of the As- 
sociate Director, Bureau of Land Management, is affirmed. 


Srewart L. Upat, 
Secretary of the Interior. 


EXHIBIT B 
[Map] 


[Omitted by Leave of Court] 
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EXHIBIT C 
Attached to Complaint 


[ 297543] 
AGREEMENT | 


THIS AGREEMENT made this 12th day of December, 1958, by 
and between WILLIAM M. STEAD, JAMES E. STEAD and MARIAN M. 
STEAD (herein called "Steads"’) and NORTH AMERICAN AVIATION, 
INC., a Delaware corporation (herein called "North American"), 

WITNESSETH: | 

That in consideration of the mutual promises herein contained, 
and other good and valuable consideration, Steads and North American 
hereby agree as follows: | 

1. The right to purchase set forth below in this Agreement shall 
be effective with respect to the ownership interests which Steads have 
or may acquire, in all that property situated in Washoe County, Nevada, 
more particularly described in Exhibit A attached hereto and by this 
reference made a part hereof and hereinafter referred to as “the prop- 
erty." In the event Steads or any one of them acquire any Government 
land contiguous to the property during the term of this Agreement, 
such land shall thereupon become subject to this Agreement without 
further action on the part of Steads or North American. ! 

2. If Steads or any one of them shall desire to sell all of the 
property or the interest of all or any one of them therein, such sale 
may be accomplished only after first offering the property or interest 
therein to North American at the same price and on substantially the 
same terms and conditions offered by or to any bona fide prospective 
purchaser who is ready and able to acquire the same. North American 
shall have 90 days after notification of the proposed sale within which 
to elect, by written notice to Steads, to acquire the same. In the event 
that North American does not so elect to purchase, the same may be 
sold to the prospective purchaser at any time within 90 days thereafter 


at a price equal to or greater than the price offered, and otherwise on 
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the same terms and conditions as those offered. If such property or 
interest therein is not sold within such period and in such manner, 
the same shall again be subject to the foregoing right of first refusal 
on the part of North American. The right of first refusal set forth 
in this paragraph shall not apply to any sale of property, or any 
interest therein, to William M. Stead. 

3. North American shall, to the extent that it has the legal right 
to do so, exclude from grazing any person, firm, corporation or other 
business entity, including North American, except William M. Stead, 
upon the land which North American now or hereafter may own in fee 
simple within the following boundaries: East of Nevada State Highway 
33, South of the Pyramid Indian Reservation, North of Township 20 
North, and West of Range 23 East, M.D. B. & M. North American 
further reserves the right to exclude said William M. Stead from 
grazing upon all or any part of the above described land of North 
American, provided that if William M. Stead is so excluded, North 
American shall erect or install adequate fencing between the property 
and the above described land of North American, or the portion 
thereof from which William M. Stead is excluded. North American 
shall exercise all reasonable efforts to exclude from grazing upon 
Government land contiguous to the above described North American 
land everyone, except William M. Stead, and reserves the right to 
exclude William M. Stead subject to the provisions set forth above. 

4. Nothing herein shall be deemed to limit the right of North 
American to sell or otherwise dispose of all or any part of the land 
described in paragraph 3 above, and the obligation of North American 
hereunder with respect to grazing upon land sold shall cease upon any 
such sale. 

5. Steads agree that they will not sell, or offer for sale, less 
than the entire amount of the property, or interest therein, during the 
term of this Agreement except in accordance with the terms hereof. 
Steads agree that so long as the right of North American to purchase 
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the property remains in existence, as herein provided, they will not 
encumber the property or their interest therein in any manner that 
would survive the transfer of title to the property to North American 
upon the exercise by North American of its right to purchase in 
accordance with the terms hereof. 

6. This Agreement may be terminated upon the election of 
William M. Stead if, by April 30, 1960, or at any time thereafter, North 
American does not own in fee, simple at least 20 sections, or an 
equivalent amount of acreage, within the boundaries described in 
paragraph 3 above. The election to terminate shall be given in writing 
as provided by all notices in this Agreement, otherwise this Agreement 
shall continue in full force and effect. | 

7. This Agreement shall, except as otherwise provided herein, 
be effective for 40 years from the date hereof. | 

8. All notices shall be properly given or delivered hereunder if 
addressed as follows: 


Steads: C/o Mr. William M. ae 
P.O. Box 856 | 
Reno, Nevada | 


North American: Mr. J.S. Smithson | 
Senior Vice President | 
North American Aviation, Inc. 
International Airport | 
Los Angeles 45, California 


Steads or North American shall have the right from time to time 
to change such address by giving written notice to the other. Except 
as may be otherwise provided herein, any notices to be given by Steads 
or North American under any of the provisions of this Agreement shall 
be in writing, addressed to the other party at the above address, or at 
such changed address, and served personally or by United States 
registered mail. | 

9. This Agreement shall inure to the benefit of and be binding 
upon any heirs, executors, administrators, personal representatives, 
assigns, successors and distributees of the Steads and upon any 
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successors or assigns of North American. 
IN WITNESS WHEREOF the parties hereto have executed this 
Agreement as of the day and year first above written. 


WILLIAM M. STEAD, JAMES E. STEAD 
and MARIAN M. STEAD 


By /s/ William M. Stead 
(for himself and as attorney in fact for 
James E. Stead and Marian M. Stead) 


NORTH AMERICAN AVIATION, INC. 


By /s/ J.S. Smithson 
Senior Vice President 


ATTEST: 


/s/ $.G. Anspach 
Secretary 


EXHIBIT "A" 
[Attached to Exhibit C] 
Ali that certain piece or parcel of land situate in the County of 
Washoe, State of Nevada, bounded and described as follows: 
Township 22 North, Range 22 East, M.D.B. & M. 
Section 21 - All 
Section 23 - All 


Section 25 - W 1/2 and that part of W 1/2 of E 1/2 lying 
west of the center of the Summit of the Ridge 


Section 27 - All 
Section 29 - All 
Section 31 - All 
Section 33 - All 
Township 22 North, Range 21 East, M.D.B. & M. 
Section 25 - All 


Section 34 - E 1/2 of NW 1/4, SW 1/4 of NW 1/4, NW 1/4 of 
Sw 1/4 


Section 35 - All 


| 
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Township 21 North, Range 21 East, M.D.B. & M. | 
Section 1 - All 
Section 3 - All 
Section 11 - All 
Section 12 - E 1/2 of NE 1/4 
Section 13 - All 
Section 15 - All 
Section 23 - All 
Section 25 - All 
Section 35 - All 

Township 21 North, Range 22 East, M.D.B. & M. 
Section 1 - All 
Section 4 - N 1/2 of N1/2 
Section 5 - All 
Section 6 - NE 1/4 of NE 1/4 
Section 7 - All 
Section 9 - N 1/2 
Section 10 - S 1/2 of SW 1/4, SW 1/4 of SE 1/4 
Section 11 - All 
Section 13 - All | 
Section 14 - SW 1/4 of NW 1/4, NW 1/4 of SW 1/4 

SW 1/4, SW 1/4 of SE 1/4 
Section 15 - All EXHIBIT A 

Township 21 North, Range 22 East, M.D.B. & M. 
Section 19 - All 
Section 21 - S 1/2 
Section 22 - N 1/2 of NE 1/4, SE 1/4 of NE 1/4 
Section 23 - All 
Section 25 - All 


Section 27 - All 
Section 29 - All 
Section 30 - SE 1/4 of NE 1/4, NE 1/4 of SE 1/4 | 
Section 31 - All 
Section 33 - All 
Section 35 - All 
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Attached to Complaint 


NORTH AMERICAN AVIATION, INC., 


Private Exchange Application 


Applicant 
sind Nevada 048847 


) 
W. DALTON LA RUE, SR., and 
JUANITA S. LA RUE, , 

) 


Protestants 


STATE OF NEVADA ) 
) Ss. 
COUNTY OF WASHOE ) 


W. DALTON LA RUE, SR., being duly sworn, on oath deposes 
and says: 

1. My wife and I own the Monte Cristo Ranch; we are protesting 
proposed private exchange Nevada 048847 because, if that exchange is 
consummated, our ranch will be destroyed. We have read the letter 
dated May 28, 1962, addressed to the Secretary of the Interior by Counsel 
for North American Aviation, Inc. and we have also read an affidavit 
by Mr. J.S. Smithson, North American's Vice President for Adminis- 
tration, which was attached to that letter. The affidavit is said to have 
been made in order to tell the Secretary about the present status of 
North American's plans to develop the land area which the Company 
wants to acquire under its exchange application - and which includes 
our ranch and our summer home. Mr. Smithson and his lawyer also 
make what appear to be certain bland and ingratiating settlement 
proposals. What they do not tell the Secretary, and what is not yet 
clear on the record, is what happened in the long series of settlement 
negotiations which have already taken place. This factual record, to- 
gether with the letter of our counsel (which explains what we think that 
North American is really offering) makes clear why we believe that 
North American is still maneuvering and still, in truth, refusing to 
permit us to remain in ranching in the Reno area and otherwise settle 
with us on a fair'and reasonable basis. We also want to reach what 
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North American's counsel nicely calls ''an amicable and speedy 
disposition of the controversy" -- but not on terms dictated by North 
American. : 

The purpose of this affidavit, therefore, is to inform the 
Secretary of the status of negotiations between North American and 
ourselves with respect to the resolution of our differences over the 
land area which North American seeks to acquire. | 

2. There have been four major efforts at negotiations with North 
American; the last in the series has been in progress since January 1962. 
Our consistent purpose throughout has been to try to find a way to 
enable North American to conclude its Reno area land acquisition pro- 
gram without protest, yet to provide us with an alternative fanching 
operation in the Reno area, with compensation for the costs we have 
incurred in defending our ranch. ! 

3. The fourth round of neogitations began through the good offices 
of Mr. Marion Fisher, a friend of both parties, who was convinced that 
common ground could be found. When Mr. Fisher first approached me 
about resuming negotiations with North American, I told him of our 
desire to remain in ranching at Monte Cristo and that my position would 
be determined by North American's answer to three basic questions: 

(a) Would our continuing to live at Monte Cristo and operate ona 
reduced basis be compatible with North American's plans for the area? 
(b) Would North American deed to us land on the northern and western 
fringe of the area in exchange for our deeded land and rights i in the 
central and southern parts of the area? (c) Would North American 
finance the moving and reconstruction of our winter headquarters either 
to Mullens Path or the Quail Canyon Ranch? Mr. Fisher later told me 
that North American was willing to discuss each of these inquiries. 
Mr. Fisher and I then met in Chicago with my attorney to discuss the 
possibilities of settlement, and the amount North American would 
reimburse us for out-of-pocket expenses caused by North American's 
intervention in the area. Upon our return from Chicago Mr. Fisher 
transmitted a detailed proposal to Mr. George Campbell, North 
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American's chief Reno official. Mr. Fisher reported to us that Mr. 
Campbell had responded enthusiastically to our proposal, that Mr. 
Campbell would transmit it promptly for consideration to Mr. Smithson, 
and that Mr. Campbell expected to be able to give Mr. Fisher an 
encouraging response at an early date. 

Mr. Fisher has not yet received North American's reply; 
we do not know whether the proposal is still under consideration by 
North American. 

4. The very first attempt to reach an accord with North 
American began in the latter part of December 1958 when, after 
conside-able effort, I managed to obtain an audience with Mr. W.C. Hobbs, 
Mr. Smithson’s assistant. Mr. Hobbs said that North American did 
not need much of the Monte Cristo range other than its winter head- 
quarters but offered to buy Monte Cristo for so many dollars per acre 
of its deeded land. I told Mr. Hobbs that I wished to remain in ranching 
in the Reno area, preferably by continuing at Monte Cristo, ‘and trading 
the winter headquarters and range for comparable land in the northern 
and western fringe areas which North American did not need. Mr. Hobbs 
refused to discuss this possibility; without explanation he said that this 
sort of trade would cost North American $1,125,000. 

Mr. Hobbs did not tell me what I have since discovered -- 
that during the preceding week North American had entered into an 
agreement with the Steads, our neighbors to the south, committing 
North American to exclude Monte Cristo from grazing in the area in 
which it had been the principal operator for over sixty years and to give 
exclusive grazing rights there to the Steads. 

5. A second effort at negotiation began five months later, at my 
request, in May 1959, when my attorney, Mr. Richard H. Levin, and I 
met at North American's office in Los Angeles with Mr. Smithson, 

Mr. Gerald B. Brophy, Senior Vice President and General Counsel, 
Mr. Leland R. Taylor, Vice President and Assistant to the President, 
and Mr. Hobbs, representing North American. At this meeting, I 
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repeated the proposal which would allow me to remain in ranching, and 
North American again stated that it would only consider paying a cash 
price based on so much per acre of deeded land. North American 
refused to consider that Monte Cristo had any other elements of value, 
ignoring our home and other improvements, the acres under cultivation, 
and the Taylor Grazing rights. 
North American also stated that in its opinion Monte Cristo's 
Taylor Grazing rights were dependent on its lease of certain, lands from 
Mr. A.J. Flagg, sometime President of a North American subsidiary, 
and that as North American had acquired these lands and cancelled our 
lease as of March 31, 1960, Monte Cristo's Taylor Grazing rights and 
right to graze on other than its deeded acres would terminate absolutely 
as of that date. This was, of course, wrong and Mr. Levin and I 
explained why, but North American representatives stubbornly continued 
to assert that we would not be able to operate Monte Cristo after 
March 1960. Mr. Smithson seemed to base his views on the opinion of 
Mr. Brophy and, at one point in the meeting, Mr. Smithson told Mr. 

Brophy that he (Brophy) had better be sure that North American owned 
what it had thought it had purchased. After two days, Mr. Levin called 
Mr. Brophy to discuss the matter further, but Mr. Brophy broke off 
discussion, stating that North American knew its position and "in 
lawyer's terms, will see you in court." The second effort was thus 
ended because North American was convinced that it could without 
hindrance proceed with its plans to render Monte Cristo inaccessible 
and unusuable, on the mistaken assumption that my wife ail I were 
powerless to obtain relief. | 

6. Following this breakdown in negotiations, we we again/tried to 
reestablish contact with North American through the good offices of 
the Bureau of Land Management; the thought was that ina triangular 
meeting including North American, ourselves and the Bureau, the legal 
and factual issues could be clarified and perhaps resolved by an 
arrangment satisfactory to all interested persons. The portion of the 
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case file shown to me makes clear that the Reno office of BLM at that 
time felt that we had no right to challenge the validity of the exchange 
and that North American could safely disregard our protest. In this 
period - when North American and the Bureau shared the view that the 
Taylor Act grazing range could be bartered to a private defense con- 
tractor even if the exchange destroyed an existing cattle ranch - we were 
unable even to bring about a meeting of the parties, much less to 

achieve a serious consideration of the issues. 

7. However, a further meeting with Messrs. Smithson, Roscia 
(Vice President and General Counsel) and Hobbs of North American 
was finally held in April 1961. I then presented three specific proposals 
which involved land trades to enable me to continue ranching and which 
would make me whole for my other losses. North American disregarded 
the proposals and offered to buy Monte Cristo for $150,000, a sum 
wholly inadequate either to enable us to replace Monte Cristo or to 
compensate us for our losses. 

8. Discussions were now deadlocked. We were unwilling to 
accept a settlement which failed to keep us in ranching in circumstances 
reasonably close to that provided by our Monte Cristo Ranch; North 
American seemed determined to give no more than nominal value for 
what it regarded as the last few privately owned deeded acres in the 
area it sought. This is how matters stood until Mr. Marion Fisher 
sought to assist the parties early this year. 

9. It was at that time that I told Mr. Fisher that I would not 
conclude an agreement with North American unless North American 
accepted the principle that we were to be kept in ranching in the area 
(even on a substantially reduced basis) and made whole for our out- 
of- pocket expenses. 
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Against this background the fourth round of negotiations began. 
We still want to conclude these negotiations or to reach some other 


amicable accord with North American. 
/s/ W. Dalton La Rue, Sr. 


[ JUART dated July 12, 1962] 


[ Filed August 30, 1962] 


EXHIBIT E 
Attached to Complaint 


AGREEMENT 

THIS AGREEMENT made this 24th day of January, 1962, by and 
between NORTH AMERICAN AVIATION, INC., a Delaware ¢orporation 
(hereinafter referred to as "North American") and WILLIAM M. STEAD 
(hereinafter referred to as "Stead"). | 

WITNESSETH: | 

WHEREAS, North American is the owner of certain property 
(hereinafter referred to as the "subject property") within the following 
boundaries: 

East of the Nevada State Highway 33, South of Pyramid Indian 

Reservation, North of Township 20 N, and West of Range 23 E, 

M.D.B. & M.; and ! 

WHEREAS, Stead desires to use the subject ee} os the 
purpose of grazing cattle; 

NOW THEREFORE, in consideration d the mutual promises, 
convenants and releases hereinafter set forth and for other good and 
sufficient consideration, the parties hereto agree as follows: 

1. Stead may use the subject property solely for the purpose of 
grazing cattle. | 

2. The term of this Agreement shall be from January 23, 1962 
to January 23, 1963. | 
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3. Stead shall maintain in full force and effect all grazing 
privileges incident to the subject property, shall furnish copies of 
grazing permits to North American and shall pay all grazing fees 
assessed against the subject property during the term of this Agreement. 

4. Stead shall undertake all reasonable efforts to police the 
subject property for trespassers and to notify North American of the 
existence and identity of any such trespassers. 

5. Stead shall not make any improvements on the subject pro- 
perty without the prior written consent of North American. 

6. Stead will not knowingly use, or permit any person to use the 
subject property in any manner whatsoever for any prupose or use in 
violation of the laws of the United States of America or of the State of 
Nevada or of any ordinance or regulation of any governmental body 
or agency. 

7. Stead agrees to and hereby does indemnify and hold harmless 
North American from and against all loss, damage, costs and expenses 
incurred by North American, including attorney's fees, because of any 
injury to property or injury to or death of any person or animal 
arising out of the use of subject property hereunder. 

8. During the term of this Agreement Stead will not apply for 
water rights on or in connection with the subject property. 

9. Nothing in this Agreement shall be deemed to limit the 
rights of North American to use, or have other use, the subject property 
for any purpose whatsoever, except grazing. 
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10. Either party may terminate this Agreement in whole, or 
with respect to any portion of the subject property, effective thirty 
(30) days after written notice by either party to the other of such 
termination. 

11. This Agreement shall not be assigned, alienated, pledged 
or hypothecated voluntarily or by operation of law by Stead without 
the written consent of North American. For all purposes hereunder 
the addresses of the parties hereto to which notices shall be sent 
are as follows: 


NORTH AMERICAN AVIATION, INC. 
195 South Sierra Street 
Reno, Nevada 


WILLIAM M. STEAD 

P.O. Box 856 

Reno, Nevada 
Either party shall have the right from time to time to change such 
address by giving written notice to the other. 

The Agreement dated December 12, 1958 between North 

American Aviation, Inc. and William M. Stead, James E. Stead and 
Marian M. Stead shall remain in full force and effect. | 


IN WITNESS WHEREOF, the parties hereto have set their hands 


and seals this day and year first above written. | 
NORTH AMERICAN AVIATION, INC. 


By /s/ J.S. Smithson 
Senior Vice President 


/s/ William M. Stead 


[ Filed October 1€, 1962] 


DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

The defendant, by his attorney, Thos. L. McKevitt, Attorney, 
Department of Justice, moves the Court for summary judgment on the 
following grounds: 

1. The complaint fails to state a claim upon which relief can be 
granted. 

2. The proponent of the exchange, North American Aviation, Inc., 


is an indispensable party. 


3. The United States, a sovereign not amenable to suit, is an 


indispensable party. 

This motion is based on the pleadings and on the documents listed 
in and submitted with the affidavit of Frances Lavender filed in support 
of this motion. 

/s/ Thos. L. McKevitt 


x * * 


Attorney for Defendant 


{ Filed October 16, 1962] 


STATEMENT OF MATERIAL FACTS PURSUANT TO RULE 

9, AS AMENDED, IN CONNECTION WITH DEFENDANT'S 

MOTION FOR SUMMARY JUDGMENT 

1. On July 31, 1958, North American Aviation, Inc., filed with 
the Manager of the Reno, Nevada, Land Office an application for a pro- 
posed exchange of lands pursuant to Section 8 of the Taylor Grazing Act, 
43 U.S.C. sec. 315g(b). 

2. This application (Nevada 048847), as amended on December 21, 
1959, offered to convey to the United States 20,763.48 acres of land in 
Ts. 29 and 30N., R. 31E., within the boundaries of Winnemucca Graz- 
ing District No. 2'in Nevada, in exchange for the patenting by the United 
States to North American of 10,807.41 acres of land in Ts. 22 and 23N., 
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Rs. 22 and 21E., within Carson City Grazing District No. 3, Nevada. 
The offered lands were found by the Manager on the basis of appraisal 


reports to have an appraised value of $90, 100 and the selected lands to 
have an appraised value of $86,400. In both areas, lands owned by North 
American and by the United States are interspersed ina checkerboard 
manner. The effect of the exchange will be to consolidate the land of 

the United States in one area and the land of North ae which it 


proposes to use for industrial purposes, in another. 

3. On March 11, 1959, a protest was filed against the) lexchange 
pursuant to 43 C.F.R. sec. 146.8 by the plaintiffs in this litigation, 
W. Dalton La Rue, Sr., and Juanita S. La Rue, who are the owners of 
1,562 acres of land located within Carson City Grazing District No. 3 
and who, up until 1960, leased additional fee owned lands in the district. 
Protestants use, and for many years have used, their fee owned and 
leased lands as a base for operation of a cattle ranch -- an operation 
now involving approximately 210 head of cattle. In connection with this 
ranch operation, they have been granted both Class 1 and Class 2 annual 
licenses to graze their cattle on the public domain, including a part of 
the public lands which, under the exchange, will be patented | to North 
American. Upon consummation of the exchange, these grazing permits 


will terminate. This will result in a curtailment of plaintiffs’ range 
operations. | 
4. Plaintiffs filed a supplemental protest on December 8, 1960, 
in which they incorporated by reference another document entitled 
"Statement," dated November 9, 1959, setting out reasons for the pro- 
test. The Manager of the Reno, Nevada, Land Office obtained reports 
on the proposed exchange, including range surveys, appraisal reports, 
land use reports and mineral reports, from members of his staff and 
received statements and documents from the protestants setting forth 
the grounds, both factual and legal, on which their protests were issued. 
Notice of the proposed exchange was published in November, 1960. 
5. On January 26, 1961, the Manager, Nevada Land Office, issued 


a decision dismissing plaintiffs’ protest and approving the exchange. 
| 
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His reasons for approving the exchange as being in the public interest 
are set forth in his decision (Ex. 2 to affidavit of Frances Lavender filed 
in support of motion). 

€. Thereafter, the Manager directed North American Aviation, 
Inc., to reimburse Mr. and Mrs. La Rue for the value of authorized 
range improvements, having an estimated value of $4, 100, made by the 
La Rues on the selected land. 

7. Plaintiffs appealed to the Director, Bureau of Land Management, 
pursuant to the provisions of 43 C.F.R. (1962 Supp.) sec 221.1. Plain- 
tiffs filed with the Director an opening brief and a reply brief responding 
to a brief filed by North American. On October 23, 1961, the Director 
affirmed the Manager's decision (Ex. 3 to Lavender affidavit). 

8. Plaintiffs appealed to the Secretary of the Interior pursuant to 
43 C.F.R. (1962 Supp.) sec. 221.31. By decision dated August 14, 1962, 
the Secretary affirmed (Ex. A to Complaint; Ex. 4 to Lavender affidavit) . 
At various times between the filing of the protest and the issuance of the 
Secretary's decision, plaintiffs, through their counsel, were given an 
opportunity to discuss their protest with officials of the Department of 
the Interior in Washington. 

9. Defendant is desirous of promptly directing issuance of the 


patents required to consummate the approved exchange. With the filing 


of this suit, he agreed to withhold issuance of the patents pending a hear- 
ing on plaintiffs’ motion for a preliminary injunction and a hearing on the 
motion for summary judgment filed herewith. 

Respectfully submitted, 


/s/ Thos. L. McKevitt 
Attorney, Department of Justice 


Attorney for Defendant 


[ Filed October 16, 1962] 


AFFIDAVIT OF FRANCES LAVENDER IN SUPPORT oF 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Frances Lavender, an attorney in the Office of the Solicitor, De- 


partment of the Interior, being duly sworn, deposes and says that the 


attached certified documents, listed below, are submitted in support of 


the Defendant's Motion for Summary Judgment in this proceeding. 

1. Decision of R. M. Zundel, Chief, Lands Adjudication Section, 
Land Office, Reno, Nevada, dated November 2, 1960. | 

2. Decision of J. E. Keogh, Manager, Nevada Land Ottice, dated 
January 26, 1961. 

3. Decision of H. R. Hochmuth, Associate Director, oe of 
Land Management, dated October 23, 1961. | 

4. Decision of Stewart L. Udall, Secretary of the Interior, dated 
August 14, 1962. | 

5. Objection and Protest of W. Dalton La Rue, Sr., and Juanita 
S. La Rue, dated March 11, 1959. | 

6. Supplemental Protest of W. Dalton La Rue, Sr., and Juanita 
S. La Rue, dated December 8, 1960. | 

7. Statement dated November 9, 1959, incorporated by reference 
in the Supplemental Protest dated December 8, 1960 (Item 6). 

8. Letter from North American Aviation, Inc., to E. < Palmer, 
dated December 14, 1959, with attached map. | 

9. Letter from North American Aviation, Inc., to the) Daparenent 
of the Interior, dated January 6, 1961. | 


10. Letter from David Ginsburg to Edward Woozley, dated September 


21, 1959, with attached "Preliminary Statement". | 


/s/ Frances Lavender 
[JURAT dated September 26, 1962] 


{ Filed October 16, 1962] 
EXHIBIT 1 


Land Office, P.O. Box 1551 
Reno, Nevada 


Date: Nov. 2, 1960 
Certified Mail 
Return Receipt Requested 


DECISION 


Homestead Applicant: Malcolm McGuire ) Homestead Application, 
) Nevada - 047704 


) 


Private Exchange Applicant: ) Private Exchange Application, 


North American Aviation ) Nevada - 048847 


HOMESTEAD APPLICATION REJECTED PUBLICATION 
OF PRIVATE EXCHANGE AUTHORIZED DEED AND EVI- 
DENCE OF TITLE REQUIRED 


On April 4, 1958, Malcolm McGuire filed the above-cited home- 
stead application. On July 31, 1958, North American Aviation, Inc. 
filed an application for private exchange selecting, among other lands, 
those included in the homestead application of Mr. McGuire. The lands 
have been examined and the exchange has been found to be in the public 
interest and otherwise in conformance with the law and regulations. The 
exchange has been determined to be a more proper disposition of the land, 
in view of the public interest, than allowance of the homestead application. 
The homestead application is, therefore, hereby rejected subject to the 
right of appeal. Publication of the exchange is authorized and deed and 
evidence of title required. 

The selected lands will contain a reservation as to ditches and 
canals and all outstanding oil and gas leases. The offered lands will 
contain no reservations other than rights-of-way. 

Notice for publication, advertising orders and voucher forms are 
enclosed to the applicant for exchange. The applicant should DELIVER TO 
THE PUBLISHERS the following: (1) original advertising orders, (2) 
notice to publisher, (3) notice for publication, and (4) voucher forms. 

At the expiration of the period of publication, and within sixty days from 
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receipt of this decision, proof thereof, consisting of the statement of the 
publishers showing dates of publication, must be filed in the Land Office, 
together with a copy of the published notice and all other evidence re- 
quired by 43 CFR Parts 146.4 - 7, inclusive, Circular 1973. |The notice 
is to be published for four weeks in consecutive order in the {dllowing 
newspapers as indicated: Nevada State Journal and the Lovelock Review- 
Miner. 

The applicant for exchange will be charged one-half the cost d 
publication by the newspaper which will also charge the government one- 
half the cost. | 

The applicant for exchange must: | 

1. Submit a Warranty Deed of Conveyance conveying title to the 
offered lands to the United States. Be sure it meets all the requirements 
mentioned in 43 CFR 146.5. Revenue stamps in the amount of $99.55 
must be affixed to the deed and canceled. | 

2. Submit evidence of title in accordance with 43 CFR 146. 6. 
Action by this office will be facilitated if they choose to submit a policy 
of title insurance prepared on Form 4-1202, copies of which are attached. 

3. If there are any assessed taxes on the offered lands inot paid 
when the deed to the United States is recorded, follow the instructions 
contained in 43 CFR 146.7. 

This decision is subject to the right of appeal by either ie to the 


Director of the Bureau of Land Management. If an appeal is filed, it must 
be sent to the Bureau of Land Management, P.O. Box 1551, Reno, Nevada, 
and must be received in that office within thirty days from your receipt of 
this decision. An appeal must be made in accordance with the Rules of 
Practice as explained in Form 4-1364 enclosed and must be accompanied 
by an appeal fee of $5.00. 

If an appeal is filed by Malcolm McGuire, the adverse party to be 
served is North American Aviation, Inc., General Offices, Los Angeles 
International Airport, Los Angeles 45, California. Evidence of such 
service must be submitted as outlined in Form 4-1364. | 


/s/ R. M. Zundel 
Chief, Lands Adiudicangn Section 
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NOTICE OF EXCHANGE 
Department of the Interior, Bureau of Land Management, Land Office, 
Reno, Nevada, November 2, 1960. Notice is hereby given that on 
July 31, 1958, North American Aviation, Inc., Los Angeles, California, 
filed under Taylor Grazing Act Exchange Application, Nevada-048847, 
as subsequently amended to select the following described lands all in 
Nevada (except as lotherwise herein provided, all section references 
describe whole sections): 
T. 22 N., R. 21 E., MDM, Sec. 2; Sec. 8 SW 1/4, W 1/2 SE 1/4; Secs. 
12; 14; 18; 24. 
T. 22 N., R. 22 E., MDM, Secs. 2; 6; 8; Sec. 10S 1/2 NE 1/4, E 1/2 
SE 1/4, NW 1/4; Sec. 14; Sec. 16 E 1/2, SW 1/4, E 1/2 NW 1/4, NW 1/4 
Nw 1/4; Sec. 18 Lots 1 and 2, E 1/2 NW 1/4, NE 1/4; Sec. 20. 
T. 23 N., R. 21 E., MDM, Sec. 34 W 1/2, W 1/2SE 1/4, SE 1/4 SE 1/4; 
Sec. 36. 


T. 23 N., R. 22 E., MDM, Sec. 18 Lot 1; Sec. 20 Lots 1 and 2, S 1/2 


SW 1/4; Sec. 30; Sec. 32 NW 1/4, S 1/2; Sec. 34 Lots 1, 2 and 3, 

W 1/2 NW 1/4, S 1/2; containing 10,807.41 acres more or less of sur- 
veyed public lands in exchange for the following described offered lands 
all in Nevada (except as otherwise herein provided, all section refer- 
ences describe whole sections): 

T. 29 N., R. 31 E., MDM, Secs. 1; 3; 5; 7; 9; 11; 13, 15; Sec. 17E 1/2 
SE 1/4, W1/2 E 1/2, N1/2 NE 1/4 NE 1/4, SE 1/4 NE 1/4 NE 1/4, 

W 1/2; Secs. 19; 21, 23; 25; 27; 29; 31; Sec. 33 Lots 1 and 8, NW 1/4, 
N 1/2 NE 1/4, SW 1/4 SE 1/4, S 1/2 NW 1/4 SE 1/4, N 1/2 SW 1/4 

NE 1/4, W 1/2 SW 1/4, S 1/2 NE 1/4 SW 1/4, N 1/2 SE 1/4 SW 1/4; 
Sec. 35. T. 30 N., R. 31 E., MDM, Secs. 5; 7; Sec. 9 S 1/2; Secs. 11; 
15; 17; 19; 21; 23; 25; Sec. 27S 1/2, $ 1/2 N 1/2, NW 1/4 NW 1/4, NE 
1/4 NE 1/4; Secs. 29; 31, 33; 35; containing 20,763.48 acres more or 
less of surveyed lands. The purpose of this notice is to afford all 
persons asserting a claim to the selected lands or having bona fide 
objections to the exchange an opportunity to file their protests or other 
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objections in the Land Office, P.O. Box 1551, Reno, Nevada, together 
with evidence that a copy thereof has been served upon the applicant, 
North American Aviation, Inc., in care of Woodburn, Forman, Wedge, 
Blakey and Thompson, Attorneys and Counselors at Law, First National 
Bank of Nevada Building, 206 N. Virginia Street, Reno, Nevada, within 
thirty days from the date of the first publication of this notice. ! 


J. E. Keogh 
Manager, Land Office 


First Publication: November, 1960 


[ Filed October 16, 1962] 
EXHIBIT 2 
Nevada Land Office 
Post Office Box No. 1551 


Reno, Nevada = ga nuary 26, 1961 
Certified Mail 
Return Receipt Requested 


DECISION 

PROTESTANTS: W. Dalton La Rue, Sr. ) 
Juanita S. La Rue 

) 


Exchange of lands pursuant 
to Section 8 of the Taylor 
Grazing Act - North Ameri- 
can Aviation Inc., Nevada 

) 048847 


PROTEST DISMISSED 
By a document entitled "Objection and Protest" dated March 11, 1959, and 
another entitled "Supplemental Protest” dated December 8, 1960, incor- 
porating by reference still another document entitled "Statement" dated 
November 9, 1959, W. Dalton LaRue, Sr., and Juanita S. LaRue have 
protested the above cited application and the determination of this office 
dated November 2, 1960, that the application is proper for allowance. 


in summary the protestants conclude that private exchange application 
Nevada 046847 should be rejected as violative ofthe public interest for 
the following reasons: 
1. ALLEGATION: 
It removes ian established ranch from grazing operations in favor 
of a large industrial corporation contrary to the purpose and pro- 
visions of the Taylor Grazing Act. 
RESPONSE 
As evident from its preamble, the Taylor Grazing Act is a multiple 
purpose Act, of which measures pertaining to grazing privileges 
represent only part of the Act's many provisions. Of its many pro- 
visions Section 7 of the Taylor Grazing Act clearly provides, for 
disposal of public lands which are valuable or suitable for a higher 
use than for grazing. According to the provisions of the Federal 
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Range Code (43 CFR 161.5e)termination of the grazing privileges 
of a range user is certainly not inconsistent with duly authorized 
disposals of public land. 


From the foregoing it is concluded that the removal of an establish- 
ed ranch from grazing operations is not contrary to the provisions 
and purposes of the Act. This is supported by a ruling of the De- 
partment of the Interior (A.R. Spikes A-27123, June 29, 1955). 
"The fact that consummation of a private exchange may adversely 
affect the livestock operations of a protestant who has enjoyed 
grazing privileges on the selected lands does not warrant a deter- 


mination that the exchange is not in the public interest". 


The protestants' allegation is considered to be without merit, 
| 


2, ALLEGATION: | 

It offers remote, undesirable land of limited usefulness for quality 
grazing land located near a growing city in the line of its probable 
future expansion. 
RESPONSE 


The selected lands are located in an area where grazing is becom- 


ing less important with the passage of time. The selected lands 
amount to a number of disconnected tracts of public land surrounded 
almost entirely by private lands. The Bureau's administration of 
grazing on and in the area of the selected lands has from its inception 
been replete with complex problems arising out of a "checkerboard" 
land pattern coupled with many and diversified livestock operations. 
With the acquisition of practically all of the private lands in this 
area by the applicant company for industrial development, the graz- 
ing value of the public lands interspersed among their private hold- 
ings is reduced to a point where their retention in public ownership 
for grazing management becomes impracticable. While the selected 
lands are within a 35 mile radius of the growing communities of 


Reno and Sparks they are sufficiently remote andof such topography 
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as to practically preclude urban development in the forseeable future. 


This is indicated by the comparative lack of applications of any 
kind prior to the inception of this exchange. To assume that all 
lands within a given 35 mile radius of Reno-Sparks are in the path 
of its urban development is to assume the urbanization of an area 
more than twice the size of Los Angeles, the world's largest city 
from the standpoint of land area. 


The offered lands are located approximately 10 miles from the city 
of Lovelock, the seat of Pershing County. They are situated in an 
area where grazing is and will continue to be the principal land use 
for many years. Practically every other section of land is owned 
alternately by the government or by North American Aviation, Inc., 
and from a grazing management standpoint it would be highly de- 
sirable for the government to acquire the land offered in this ex- 
change and thus eliminate complex administrative problems pre- 
sented by “checkerboard” land patterns. 


Acquisition of the offered lands will facilitate the adjudication and 
management of the area in making it more feasible to set up indivi- 
dual allotments, providing additional forage to satisfy the Class I 
demand in the area, and also in locating and establishing range 
improvements such as water developments and fences. With the 
present complex land pattern it is extremely difficult to establish 
individual allotments if the offered lands do not have any federal 
range demand. Therefore, the owners or controllers cannot be 
given the use of the intermingled land. 


In view of the foregoing the allegation is considered to be without merit. 


3. ALLEGATION: 

North American has not supported its application with a showing of 
intended use, adequate appraisals and a demonstration of its serving 
the public interest. 


. 2, Cont'd] 
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RESPONSE 

By their letter of December 14, 1960, North American Aviation, 

Inc., explained the overall scope of their operations in the fields 

of rocketry, missiles, aircraft and weapons. Their operations are 

of vital significance in the space programs of the United States 

and most of their contracts are with such government agencies as 

the Air Force, Department of the Army, Navy Department, Atomic 

Energy Commission and the National Aeronautics and Space Admini- 


stration. 


In anticipation of expanding operations in the developing and testing 
of rocket engines and components, and extensive laboratory and 
research work in the field of fuels, chemicals and instruments 
related to space programs, the site in question was selected in 
terms of their long term needs requiring large land areas Suitable 
for the varied operations of their company. The selected lands 
are considered to form an integral part of their land acquisition 
program in this area. When that program is completed it will not 
only enable North American Aviation, Inc., to provide the necessary 
service and facilities for research, development and manufacture 
of products vital to the future of the nation, but it will also bring 
to the State of Nevada and the Reno-Sparks area new sources of 
tax revenue, and new business which will benefit both the state and 
these local areas. | 


That the consummation of this exchange is in the public interest 
has been demonstrated not only to this Bureau but to the satisfaction 


of the congressional delegates of Nevada and the highest ranking 


state officials. | 


From the examinations and investigations conducted during the 
long pendency of this application the Bureau has accumulated suf- 
ficient data to support its appraisal of the land. 

Based on the foregoing the allegation is considered to be without merit. 


| 
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4, ALLEGATION: 
The procedural steps taken with respect to the application have 


disregarded the rights of the protestant and the public interest in 
fair dealing. 

RESPONSE 
Applications before the Nevada Land Office are a matter of public 
record and may be inspected in accordance with the regulations, 
43 CFR 2, entitled Records and Testimony. On December 21, 
1959, and on January 11, 1960, the protestant’s attorney, Richard 
H. Levin, was notified in writing by this office that Mr. LaRue or 
his authorized representatives were welcome to inspect the Land 
Office records at their convenience. At no time have the protestant’s 
been denied the right to inspect the public records in the Nevada 
Land Office. 


By a letter dated February 2, 1959, the protestants requested that 
they be notified of any action taken by the Bureau (underscoring 
supplied) in regard to private exchange applications, Nevada 048847, 
and two other applications. The only action taken by the Bureau in 
connection with this application was the decision of November 2, 
1960, ordering publication of the exchange. The protestants were 
notified of the action in a timely manner in accordance with the 


provision of the Range Code. 


There is nothing in the regulations 43 CFR 146 governing private 
exchanges under the provisions of section 8 of the Taylor Grazing 
Act requiring hearings on private exchange applications prior to 
the Land Office rendering its decisions on applications. By letter 
of December 15, 1959, Assistant Secretary Roger Ernst invited 
the protestants to submit to the Land Office any and all material 
they wished to have considered in connection with our arriving at a 


decision in the case on the application in question. 


The Land Office is processing North American Aviation's several 
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exchange applications in the order filed, which is in accordance 
with long standing Bureau procedures. Their first application, 
Nevada 045752 filed August 9, 1957, has been processed to com- 
pletion with a patent to the selected lands issued July 13, 1959. 
Their second exchange application, Nevada 048452 filed June 9, 
1958, is being processed, but disposition of conflicts have not en- 
abled the office to reach the stage of processing it that we have in 
their exchange application, Nevada 048847 filed July 31, 1958. 
Accordingly this allegation is considered to be without merit, 
5. ALLEGATION: | 
The protestants believe that the value af the offered properties is 
not equal to that of the selected properties. | 
RESPONSE ! 
The protestants have submitted no factual evidence which would 
tend to refute the findings of this office that the offered lands are 
of equal or greater value than the selected lands. 
| 


Accordingly the allegation is considered to be without merit.| 


As stated in the Secretary of Interior's statement of February 5, 1960, 

announcing the Bureau of Land Management antispeculation policy, 

"| | Land exchanges under the law must be in the public interest and 

must be approximately equal in value. To be in the public interest the 

offered lands (private) must be acceptable as an addition to the public 

domain. The selected lands (public domain) must be proper for transfer 
| 

| 

After examination of the case on the basis of all facts submitted, this 


out of the public domain." 


office concludes that the allowance of private exchange application, Nev- 
ada 048847, is proper in that it meets the requirements of applicable law 
and regulation. The Department has held that where the statutory require- 
ment that the offered and selected lands be of equal value has been met, 
and the Bureau has determined that consummation of the exchange would 
be in the public interest, a protest against the exchange may be properly 
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dismissed. Harold Stewart et al A-27557 (April 8, 1958) 


Therefore and for the reasons enumerated above, the protest is hereby 
dismissed subject to the right of appeal to the Director of the Bureau of 
Land Management. In taking an appeal, strict compliance must be made 
with the regulations contained in 43 CFR 221, as amended. See enclosed 
Form 4-1364. If an appeal is taken, the amount of filing fee is $5.00. 


If an appeal is filed; a copy must be served on North American Aviation, 
Inc., in care of their attorneys, Woodburn, Forman, Wedge, Blakely 
and Thompson, First National Bank of Nevada Building, 206 North Vir- 
ginia Street, Reno, Nevada. Evidence of such service must be made as 
outlined in Form 4-1364. 


/s/ J. E. Keogh 
Manager 


[ Filed October 16, 1965] 
In reply refer to: 
Nevada 048847 


047704 
UNITED STATES 054874 


DEPARTMENT OF THE INTERIOR 055732 
Bureau of Land Management 6.05¢ 
Washington 25, D. C. : 


EXHIBIT 3 


October 23, 1961 
Certified Mail 
Return Receipt Requested 


DECISION 


North American Aviation, Inc., 
Exchange Applicant - Appellee 


Malcolm McGuire 
Homestead Applicant - Appellant 


W. Daiton La Rue, Sr., and 
Juanita $. La Rue 

Depaoli Bros. 

Don Cooper 

Forrest L. Parmenter, 
Protestants - Appellants 


Land Exchange 
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Ex. 3, Cont'd 
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MANAGER'S DECISIONS AFFIRMED, as MODIFIED | 
APPEALS DISMISSED IN NEVADA 054874 and 0447704 


Reference is made to the several appeals concerning the dismissal by 
the land office of protests against consummation of the above-noted pro- 
posed land exchange and the rejection by the land office of homestead 
application Nevada 047704 for a portion of the selected lands in the pro- 


| 


posed exchange. 


In substance the appeals are directed (a) to the correctness of the deter - 
mination that the proposed exchange is in the public interest and (b) to 
the propriety of effecting the exchange in view of (1) the economic detri- 
ment which would be occasioned certain present users 2 of some of the 
selected lands for grazing purposes, (2) the alleged loss to the United 
States in failing to reserve oil and gas deposits in all of the selected 
lands in the exchange and particularly with respect to those selected 
lands which are included in outstanding oil and gas leases, and (3) the 
alleged higher values of the selected lands over the lands offered the 
Government in the proposed exchange. In addition, W. Dalton La Rue, 
Sr., and Juanita S. La Rue question whether the selected lands may be 
made available to the exchange proponents for the industrial and defense 
purposes to which they assert these lands will be devoted, through the 
vehicle of a land exchange, when such procedure will deprive the La Rues 


of all Federal grazing privileges they have enjoyed over many years in 


_1/ 4 protest filed by William M. Stead in his own behalf and for 
James E. and Marian M. Stead on July 28, 1959, was withdrawn on Janu- 
ary 11, 1961, for the stated reason that the protestants considered the 
exchange to be in the public interest, the lands in question having only 
a marginal economic value for livestock grazing in the area. 


A protest filed on August 24, 1959, by the Fish and Game Department of 
the State of Nevada, which was assigned serial number MRN-001309 by 
the land office, was withdrawn March 8, 1961, the Department of Fish and 
Game stating it had reached a suitable agreement with the exchange pro- 
ponent as to management of the wildlife resources within the boundaries 

of their area. | 


In a reply brief filed with the record on June 5, 1961, the Depaoli Bros. 
have indicated they are presently in negotiation withthe exchange proponent. 
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connection with their established ranch operation, without compensation 
for the loss and without a hearing in the matter. The Depaoli Bros. also 
have requested a hearing in the matter, with respect particularly to their 
grazing privileges in some of the selected lands. 


The record shows the exchange application involves 20,763.48 acres of 
offered lands in Ts. 29 and 30N., R. 31 E., M.D.M., Pershing County, 
Nevada, within the boundaries of Winnemucca Grazing District No. 2, 
having an appraised value of $90,100 for 10, 807.41 acres of selected 
lands in Ts. 22 and 23 N., Rs. 21 and 22 E., Washoe County, within the 
Carson City Grazing District No. 3, with an appraised value of $86, 400. 
By letter of February 2, 1961, the land office notified the exchange pro- 
ponent that, in accordance with 43 CFR 161.15(g), it would be required, 
prior to issuance of patent, to reimburse Mr. W. Dalton La Rue, Sr., 
as owner of the following authorized range improvements constructed on 
the selected lands: 120, 121, 122, 123, 124, 126, 133, 134, 136, 137, 
138, 139, 140, 141, 142, 143, 144, and 148, as well as one unnumbered 
development in the NW1/4SW1/4 sec. 2, T. 22N., R. 21 E., M.D.M., 
Nevada. The record shows these improvements had at that time a value 
of $4,100. 


The land office pointed out in the decisions appealed from that the public 
interests would be benefited by acquisition of the offered lands in an area 
where consolidation of the land pattern is needed from a grazing land- 
use management standpoint and by disposal of the selected lands in an 
area where grazing management is becoming less important and impracti- 
cable due in part to the acquisition by the exchange proponent of most of 
the private lands in this area for purposes other than grazing. The land 
office held further that consummation of the exchange would benefit the 
public interest also through the proposed use of the selected lands by the 
exchange proponent in furtherance of space and missile programs of the 
Government in the interest of the national defense. Based on the fact 


that the exchange proponent was not reserving minerals in the offered 
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lands, reports from the Geological Survey that the selected lands were 
not considered prospectively valuable for oil and gas or other minerals, 
and upon information assembled as a result of field examinations by 
qualified personnel of this Bureau disclosing that the lands approved for 
exchange are not valuable for minerals, the land office determined that 
the selected lands may be exchanged without mineral reservation but 
subject to all rights and privileges of the oil and gas lessees pursuant 
to outstanding oil and gas leases involving some of the selected lands. 


A careful review has been made of the case record in light of the several 
appeals as well as the principles enunciated in the land conservation pro- 
gram of the Secretary of the Interior, announced February 14, 1961, which 
supersedes the former anti-speculation policy referred to in some of the 
decisions appealed from. | 

I | 
First, it is necessary to dismiss the appeal of Mr. Don Cooper because 
of his failure to serve a copy of his notice of appeal (filed in the land 
office on February 24, 1961) upon North American Aviation, Inc. , with- 
in 15 days from February 24, 1961. 43 CFR 221.4, 221.95 and 221.98. 
The record shows the appellant's statement of reasons with a second 
notice of appeal, filed March 4, 1961, was served on the exchange appli- 
cant on March 7, 1961. An appellant is required to serve each document 
in an appeal case upon the adverse party. However, even if it were pos- 
sible to ignore this omission of the appellant, and to consider the service 
on the adverse party of the second notice of appeal and statement of rea- 
sons as adequate notice of the appeal, it would be necessary | to dismiss 
the appeal summarily because this notice of appeal was filed in the land 
office more than 30 days after service of the land office decision upon 
Mr. Cooper on January $1, 1961. Cf. Waldo E. Coyle et al., A-28439, 
May 4, 1960; Merriam T. George, A-27852, January 29, 1959. 


The appeal of Mr. Malcolm McGuire is also subject to summary dismissal 


for failure of the appellant to serve the adverse party with the notice of 
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appeal within 15 days from the date of filing such notice in the land office. 
43 CFR 221.4, 221.95 and 221.98. It would appear from the record 

that the exchange proponent had notice of the appeal on December 29, 
1960, but no evidence has been presented by the appellant to establish 
that the notice of appeal was served upon the adverse party on or before 
December 17, 1960, the 15th day after the filing of the document in the 
land office. The statement of the appellant that she served the adverse 
party by registered mail is insufficient to constitute proof of service in 
compliance with the rules of practice. E.O. Bishop et al., 641.D. 25, 
January 28, 1957. Nor can the appellant's receipt for mailing a registered 
letter to North American Aviation, Inc., on December 2, 1960, serve 

as the required proof of service within the 15-day period allowed there- 


for. 


In the circumstances these appeals are dismissed. 

aa 
Section 8 of the Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., 
sec. 315g), authorized the Secretary of the Interior to approve land ex- 
changes “when public interests will be benefited thereby" and the values 
of the selected lands do not exceed the values of the offered lands. 


The record amply demonstrates that acquisition of the offered lands is 
beneficial to the proper and effective management of the grazing resources 
in the Bureaun’s land-management program in the area. It is evident that 
the exchange of the selected lands will affect the livestock operations of 
the grazing users of these lands, the effect to the La Rues' operations 
being substantial and that upon the Depaloi Bros. of a lesser degree. 
These factors have been considered. Nevertheless, the benefits accruing 
to the public interest in facilitating the administration of the Winnemucca 
Grazing District No. 2 by improving the land-ownership pattern therein 
and by permitting more proper land-use management, and in disposing 

of the selected lands within the Carson City Grazing District No. 3, where 
grazing management is becoming less important and impracticable, are 


considered to outweigh the disruption of private livestock operations 
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created by the loss of the use of the public lands to be exchanged. 

| 
Harold Stewart and Cecil Fisher, A-26557, April 8, 1958; Cf. Willis N. 
Farlow et al., 621.D. 206, May 27, 1955. 


It is to be noted, however, that the Manager erred in his debisions to the 
extent he implied or ruled that the proposed use of the selected lands by 
the exchange proponent, in furtherance of space of missile programs of 
the Government, is a persuasive factor in determining whether the pro- 
posed exchange is in the public interest and in accord with provisions of 
the Taylor Grazing Act, as amended, supra. Considerations of the 
public interest in a land exchange under the Taylor Grazing Act involve 
matters related to conservation of Federal resources, i.e. , whether 

the exchange will facilitate the administration of the public lands, e.g. 
promote the interests of conservation or range management, The deci- 
sions appealed from are therefore modified to eliminate any reference 

to any so-called national defense justification for the exchange, this being 
extraneous to the issue of the public interest in the exchange. 


The appraisal information of record has been reviewed, and the reports 
appear adequate and they support the conclusions that the offered lands 
exceed the selected lands in value, as noted above. Appraisal data on 
the lands were made available for examination by attorneys for some of 
the appellants,pursuant to request therefor. No substantial or positive 
evidence has been presented by the appellants to show that the appraisal 
of the lands is incorrect or that any change therein is warranted. 


The land office correctly held that Mr. W. Dalton La Rue, Sr. » aS owner 
of authorized range improvements upon the selected lands, is entitled 
to reimbursement for them. 43 CFR 161.15(g). There is ab entitlement 
however, to the grazing users for compensation as a result of their loss 
of grazing use of the selected lands or the effect of such loss upon their 
livestock operations in this case. The granting of the permits for grazing 
privileges in the selected lands did not create any rights in these lands in 
the permittees for which they could be compensated upon consummation 

| 


I 
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of this exchange. Compare in this connection provisions of the Taylor 
Grazing Act, as amended, in 43 U.S.C., 1958 ed., secs. 315(b) and 
$15(q). Contrary to the assertions of the La Rues, the transfer of the 
selected lands does not constitute a taking for defense projects as con- 
templated by the latter mentioned provision of the Taylor Grazing Act, 
as amended. 


The procedures followed by the land office in processing the exchange 
application and in considering the protests were correct. The record 
shows the exchange proponent has complied with all requirements stipu- 
lated by the land office. The processing of applications for private ex- 
changes or of protests against them is not subject to the provisions of 
the Administrative Procedure Act relating to adjudications. J. D. 
Critchlow et al., A-27907, August 4, 1959. 


A protestant against a private exchange is not entitled as a matter of legal 
right to a hearing on matters relating to the allowance of the application. 
Glenera Sheehan Hunter et al., A-27267, February 29, 1956. The con- 
trolling issue in this matter is the public interest in effecting the exchange. 
The record which has been assembled in the matter is extensive and com- 
plete, and it does not appear that any additional relevant facts could be 
brought out in a hearing. It does not appear that a public interest would 

be served by a hearing inthe matter. The interest so represented 

would appear to be the private interest of the grazing users of the selected 
lands only. Accordingly, the requests for hearing are denied. 


Concerning the requests of the La Rues for permission to inspect the 
record pertaining to the exchange proposal, the record shows the public 
portion of the file was made available for their inspection by the land 
office and that by letter dated April 3, 1961, the Associate Director of 
the Bureau responded to their request for permission to inspect the non- 
public portion of the file. The La Rues were notified that the Bureau 
would consider further requests for the inspection of any specific docu- 
ments in the exchange record, provided the request disclosed the manner 


| 
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in which these documents would be relevant to the interest of the La 
Rues. Since no further communication was received in the matter sub- 
sequent to this correspondence, this matter has been considered closed. 
Cf. Marian M. Nicoll et al., A-28243, September 13, 1960. 

m1 
The ruling of the land office concerning the mineral estate in the lands 
is consonant with the law, the regulations and departmental position. 
Where, as in the instant case, the lands are considered to be without 
value for minerals, metalliferous or nonmetalliferous, and the exchange 
proponent makes no mineral reservations in the offered lands, no reser- 
vation of mineral rights is made in the selected lands. The granting of 
the lands to the exchange proponent with the mineral rights, ! but subject 
to the outstanding oil and gas leases, will not alter the rights which the 
lessees have in these leases. The leases will remain in effect and the 
lessees will have the right to renew for an additional five years in the 


same manner as if title to the land remained in public ownership. 


CONCLUSION | 
After careful consideration of the record and the arguments advanced by 
the protestants, it is concluded that the protestants have not! established 
by positive and substantial evidence that the proposed exchange is not in 
the public interest, or that the protests should be sustained. Therefore, 
the decisions of the land office are affirmed, with the modification as 


noted above. 


The appellants are allowed the right of appeal to the Secretary of the 
Interior in accordance with the regulations in 43 CFR Part 221, as amend- 
ed. See enclosed Form 4-1365. If an appeal is taken the amount of the 
filing fee will be $5.00. In taking an appeal there must be strict compli- 


ance with the regulations. 


If an appeal is taken, the adverse party to be served is: 
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North American Aviation, Inc. 
C/o Messrs. Woodburn, Forman, Wedge, Blakey & Thompson 


x» * *& 
Reno, Nevada 


/s/ H. R. Hochmuth 
Associate Director 


Bnclosure 
DISTRIBUTION: 


North American Aviation, Inc. (Certified Mail) 
Attorneys for Appellee: Messrs. Woodburn, Forman, Wedge, 
Blakey and Thompson; Mr. Charles Pickett; Miss Judith T. Younger; 
Mr. Warren E. Baker 


W. Dalton La Rue, Sr., and Juanita S. La Rue (Certified Mail) : 
Attorneys for Appellants: Messrs. Richard H. Levin and Alan L. 
Reinstein; Messrs. D'Ancona, Pflaum, Wyatt and Riskind; 

Mr. David Ginsburg 


Malcolm McGuire (Certified Mail) 


Depaoli Bros. (Certified Mail) 
Attorney for Appellants: Mr. Edward C. Reed 


Don Cooper (Certified Mail) 


Forrest L. Parmenter (Certified Mail) 
Attorney for Appellant: Mr. Eugene J. Wait, Jr. 


Frank W. Groves, Director, Fish and Game Department, State of Nevada 
(Regular Mail) 

William M. Stead (Regular Mail) 

James E. Stead (Regular Mail) 


Marian M. Stead (Regular Mail) 
Attorneys: Messrs. John Chrislaw and Peter Echeverria 


Hon. Alan Bible, United States Senate 

Hon. Howard W. Cannon, United States Senate 

Hon. Walter §. Baring, House of Representatives 

Hon. John E. Moss, House of Representatives 

Hon. Grant Sawyer, Governor of the State of Nevada 

SD (Nevada) Case Files 

LO (Reno) Permanent File 

Do (Carson City, Nevada) Attorneys’ Reading File 
Division of Lands & Recreation Appeals Reading File 
Division of Minerals FAP 


[ Filed October 16, 1962] 
EXHIBIT 5 


W. Dalton La Rue, Sr. 


“_ * * 
Reno, Nevada | 
March 11, 1959 
OBJECTION AND PROTEST | 
U. S. Department of the Interior 
Bureau of Land Management 


50 Ryland Street 
Reno, Nevada 


Att: Messrs. E.J. Palmer, State Supervisor 
James E. Keogh, Jr., Manager, Land Office | 


In Re: Private Exchange Applications Serial Nos. 048452 
048847 
051126 


Gentlemen: | 


In our conversation yesterday, we discussed with you the subject 
matter of Private Exchange Applications Serial Numbers 048452 and 
048847 filed by the Flag Land and Cattle Company, Inc. in June and July, 
1958, covering selected properties in the territory north of Reno and 
south and west of Pyramid Lake. Reference was also made to Private 
Exchange Application Serial No. 051126 which we did not examine, but 
which we understnad has recently been filed on behalf of North American 


Aviation, Inc., covering the same or substantially the same selected 
| 


properties. 


As we advised you, the properties selected for exchange in these 
applications, to the extent lying east of Road 33 and south of the Indian 
Reservation, consist very largely of properties which the undersigned 
is presently entitled to use, and is using, for grazing under the Taylor 
Grazing Act. Certain of the undersigned’s permits are based upon pro- 
perty under lease, expected to expire in 1960. However, ceftain of the 
undersigned’s permits are based upon land adjacent to the selected 
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properties owned by the undersigned in fee simple. This ranch is known 
as Monte Cristo and it has been actively engaged in grazing operations 
for over 65 years under several succeeding owners.. It is the only active 


ranch contained within the selected property. 


We believe that the proposed exchange would result in termination 
of substantially all of the grazing rights heretofore enjoyed and actively 
used by the Monte Cristo Ranch and would in effect destroy the Monte 
Cristo Ranch as an effective livestock producer. This would be contrary 
to the public interest and the principles of the Taylor Grazing Act, and 
it would destroy the economic and personal interest which the under- 
signed and his predecessors have worked for years to develop. If it 
becomes appropriate, full details showing the extent of developments and 
improvements of the undersigned will subsequently be submitted. 


In addition to the foregoing, while we have not had an opportunity 
to obtain full information in regard to the fair value of the properties in- 
volved, we believe that the offered properties would not have a value 
equal to the selected properties. 


For both of these reasons, and others, we object to the applications 
for exchange and request that they be denied. This objection is not collu- 
sive or speculative, but is instituted and will be diligently pursued in 
good faith. 


If appropriate, we suggest that a conference be arranged, with all 
interested parties present. 


We would appreciate it if you would send copies of all notices and other 
documents to ourselves at our address set forth above and also toour 
attorney, Mr. Richard H. Levin 

D’Ancona, Pflaum, Wyatt and Riskind 


33 North LaSalle Street 
Chicago 2, Illinois. 


The statements contained herein are true except to the extent stated 
to be belief, and to that extent, we believe them to be true. 
Very truly yours, 
/s/ W. Dalton La Rue, Sr. 
[JURAT dated 3/11/59] /s/ JuanitaS. La Rue 


[ Filed Oct. 16, 1962] 
EXHIBIT 6 


SUPPLEMENTAL PROTEST 
of 
W. DALTON LA RUE, SR. AND JUANITAS. LA RUE 
In the Matter of 
Private Exchange Application No. Nevada - o4ae47 
of North American Aviation, Inc. 


Pursuant to Section 8(b) of the Taylor Grazing Act 


REGISTERED MAIL | 
RETURN RECEIPT REQUESTED 


December 8, 1960 


United States Department of the Interior 
Bureau of Land Management 

Land Office 

Post Office Box 1551 

Reno, Nevada 


Attention: Mr. J. E. Keogh 


Re: North American Aviation, Inc. Private Exchange 
Application No. Nevada - 048847 under si dui 
Grazing Act Section 8(b) 

| 


Gentlemen: | 
This case involves an Application of North American Aviation, 
Inc. for exchange of a large tract of federal grazing land, which, together 
with select land of other pending North American Applications, constitutes 
an integrated cattle grazing area approximately 30 miles north of Reno, 
Nevada. The approval of this Application would eliminate our ranch 
from year-around operations and cripple its effectiveness as an economic 
livestock producer. | 
This letter supplements our Objection and Protest, dated March 11, 
1959, filed with the Bureau of Land Management Land Office, Reno, Nevada, 
in connection with Private Exchange Applications Nos. 048452, 048847 
and 051126 of North American Aviation, Inc. The Supplemental Protest 
is made specifically to Application No. 048847 which was the subject of a 
| 
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publication of Notice of Exchange made by the Reno Land Office on 
November 9, 1960. The matters stated in our Objection and Protest 
with respect to the three Applications are particularly pertinent to the 
single Application in question and are incorporated herein by this refer- 
ence. As will be shown, events subsequent to the filing of our Objection 
and Protest have repeatedly demonstrated the impropriety of the 
Application in question and the illegality of its tentative acceptance by 
the Reno Land Office. 


I. THIS APPLICATION VIOLATES THE PUBLIC INTEREST BY ELIM- 
INATING A CATTLE PRODUCER AND SELECTING LAND WITH 
SPECULATIVE VALUE. 


In our Statement of November 9, 1959 in Opposition to Applications 
Nos. 048452, 048847 and 051126, which we incorporate herein by this 
reference, we quoted extensively from Congressional Committee Reports 
on the Taylor Grazing Bill (H.R. 6462, 73rd Cong., 2d Sess.), the Taylor 
Grazing Act itself, President Roosevelt's Statement of Purposes of the 
Act, the Federal Range Code and Departmental opinions in reported cases 
to demonstrate that the public interest served by the Taylor Grazing Act 
is the public interest in conserving the public range in aid of the live- 
stock industry. This identity of the public interest referred to in Section 
8 with the pubiic interest in regulating grazing is made abundantly clear 
by the October 25, 1934 opinion of Nathan R. Margold, Soliciter of the 
Department of Interior, reported at 54 I.D. 9, interpreting Section 8 of 
the Act and stating: 

"tt cannot be doubted that Congress therein authorized 
only those exchanges which will benefit the public interests in 
regulation of grazing on the public range under the Taylor Act. 
Exchanges other than these would be without legal authority." 

(54 1.D., at p. 11.) 
This opinion was approved by Assistant Secretary Oscar L. Chapman 
on October 25, 1934 -- within 4 months of the enactment of the Act -- 


and is an example of a contemporaneous administrative construction of 
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intent. 

In recent months additional and subservient policy considerations 
have been announced by the Department. Past exchanges involving select 
land located in the path of possible urban growth and offered land remote 
from urban areas have been criticized as contrary to the public interest 
and appropriate safeguards have been adopted by the Department. 

The exchange Application contravenes both public interest consid- 


erations. | 


Application No. 048847 is one of several related Private Exchange 
Applications filed by North American (or its subsidiary, Flag Land and 
Cattle Company, Inc.) during 1958, 1959 and 1960, under Section 8(b) of 
the Taylor Grazing Act, wherein North American seeks to appropriate 
some 50 square miles of federal grazing lands interwoven checkerboard 
fashion with private lands located some 30 miles north of Reno. These 
select public lands comprise approximately one-half of the area of a 
triangular shaped 100-square mile grazing area which constitutes the 
range of our Monte Cristo Ranch. Monte Cristo, under our and our pre- 
decessors' supervision, has engaged in a balanced year-around cattle- 
raising operation on this land, public and private, without interruption 
since its inception over 65 years ago. In recent years, we Have invested 
great amounts of time and money in developing water resources and 
improving structures on the public as well as private areas of Monte 
Cristo, and great strides have been made in making it an efficient 
and thoroughly scientific operation. Should these Applications be approved, 
the entire grazing triangle, with the exception of our 1,600 acres of fee 
land and a few other lesser and non-grazing interests, would become the 
property of North American. If only Application No. 048847 were approved: 
the public lands constituting Monte Cristo’s summer range and much of 
its winter range would be appropriated; Monte Cristo would cease to be 
a viable year-around operation and would face extinction as/a producer 
of livestock; only North American could graze in the area; the persons 
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(established livestock producers) the Taylor Grazing Act was enacted 
to protect would be deprived of their investment and livelihood; and in 
exchange for 36 sections of arid, marginal, halogeton-infested, sheep 
range almost 100 miles from Reno, the Federal Government would lose 
title to and control of an historic grazing area located near the expanding 
Reno urban area and having marked growth and speculative potential. 
The Application violates the public interest in protecting the livestock 
industry pursuant to the policy of the Taylor Grazing Act and in pre- 
serving Government ownership of lands with speculative value potential, 
and it should be denied. 
W. FAILURE TO SHOW PROPOSED USE OF SELECT LAND BY NORTH 
AMERICAN DEFEATS THE PUBLIC INTEREST FINDING REQUIRED 
BY TAYLOR GRAZING ACT. 

Before the Land Office can judge whether the public interest is 
served by a proposed exchange, it must know what use the applicant 
intends to make of the selected land. North American has never made 
such a showing in connection with-this Application nor any of its other 
related Applications, and until it does so, it has not satisfied the first 
requisite of eligibility for land trading with the Government. The burden 
is on North American to prove that its proposed use serves the public 
interest -- not on'some protesting party to somehow divine North American's 
undisclosed intentions and then prove them contrary to the public interest. 
Department of the Interior Information Service Rel ase of February 23, 
1960, bearing the designation of authorship "Office of the Secretary", 
flatly states: "To clarify the policy of the Department on the annraisal 
procedures under section 8(b) of the Taylor Grazing Act . . .in connection 
with Taylor Grazing Act exchanges, . . . tie appraisal should take into 
account the particular use to which the applicant desires to put the land 
and possible speculative value to the applicant." Without a showi. z of 
use in connection with this Application, North American has made a public 
interest determination by the Land Office impossible. 
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II. NORTH AMERICAN'S USE OF SELECT LAND TO GRAZE WOULD 
OUST AN HISTORIC PUBLIC RANGE USER AND REMOVE RANGE 
FROM FEDERAL CONSERVATICN CONTROL CONTRARY TO TAYLOR 
GRA*ING ACT POLICY. 

While North American has made no showing of proposed use in 
connection with its Applications for the select lands, its representative 
has stated what North American's intentions are with respect to its own 
land located in alternate sections interwoven checkerboard fashion 
with the Select land here in question. At a Protest Meeting of the Advisory 

| 

Board of Nevada Grazing District Number 3 held at the Carson City 

District Office on May 4, 1960, Mr. Virgil Wedge, attorney for North 


American, in justifying its Application for non-use of the grazing privi- 
leges attaching to these lands for 1960-61, stated that North American 
intended to use its base property for grazing purposes, had entered into 
negotiations for grazing tenants, was still seeking such tenants, but had 
not yet been able to obtain them. North American by its Application seeks 
to obtain from the Government good year-around cattle grazing range 
located 30 miles from a city in exchange for a wii ‘er shcep range almost 
100 miles from a city and in the process oust our cattle ranch witha 
65-year history of operations. | 

The public interest is not served by removing an established rancher 
complying with federal regulation and replacing him with another. Aside 
from obvious elementary principles of equity, the Taylor Grazing Act 
and the regulations promulgated under it explicitly favor the historic, 
complying rancher over the newcomer and federal control of grazing land 


use over unrestrained grazing. The Application takes range land from 


the La Rues and gives it to North American without benefit! (and with 
probable detriment) to the range; it removes good grazing country from 
federal control and preservation and replaces it with inferior range; it 
favors the mighty at the expense of the weak; it is contrary to the public 
interest, and it should be denied. 
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Iv. NORTH AMERICAN HAS NOT OFFERED LAND EQUAL IN VALUE 
OTHE SEIECY LAND. © © © 

In its original Application, filed July 31, 1958, North American 
offered the alternate sections of a township located almost 100 miles 
north of Reno. The area of this offered land is slightly less than the 
area of the select land. The offered land comprised 1/8 of what was 
formerly the Johnson-Brink ranch. It is extremely arid, barren of ade- 
quate cattle forage and, except for one operating spring, contains no 
reliable supply of water other than possible snow water run-offs during 
winter months. Experts will testify that this land has little use for grazing 
other than wintering sheep. Even in this respect, the range has limited 
usefulness because of the widespread growth of halogeton, a poisonous 
plant fatal to sheep and harmful to cattle. In marked contrast, North 
American's own imperfect count on the select land specifically identified 
26 sources of water and indicated that many more existed. Even in an 
unusually dry period, such as is now being experienced, the select land 
contains abundant water and cattle forage with no halogeton and offers 
a nice balance between upland grazing areas ideal forsummer range and 
lower valley land well-suited for winter operations. 

North American, apparently finally struck by the outrageously 
inadequate nature of its offering, amended its Application on December 21, 
1959 to add to the offered land the alternate sections of the township 
immediately north of the original offered land. This also comprised 1/8 of 
the old Johnson-Brink range. The additional land has no observable water 
sources, but, otherwise, has characteristics similar to the original offer- 
ing and shares its limited grazing potential. The amendment leaves the 
offered land slightly less than double the area of the select land but still 
no where approaching it in value. 

The offered and select lands present these contrasts in charact- 
eristics: 


Select Offered 
Water Abundant Practically non-existent 
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Select Offered 
Forage Plenty; suitable for Sparse; suitable for sheep, 
cattle, no halogeton except for much halogeton 


Terrain Mountainous, with good Mountainous, with insuffi- 
elevation contrast be- cient elevation for summer 
tween summer and win- cattle range. | 
ter range areas 


Grazing use Year-around cattle op- Winter grazing, more appro- 
eration priate for sheep 


Location 30 miles from Reno, 100 miles from Reno, with 
within sight of Pyramid no predictable’ growth po- 
Lake, in likely path of tential 


future urban expansion 

The negative characteristics of the offered land, as compared to 
the select land, are reflected in the respective prices these lands have 
brought in recent slaes. Henry Brink, the former rancher on the offered 
land, originally bought the land in 1945 for $1.25 an acre and sold out 
to North American (or its agent) for $3.25 an acre in 1958. North American, 
itself, at the same time acquired the private land interwoven with the 
select land for prices ranging from $25 to $100 an acre’ | 

North American has doubled its offer before and may add to it in 
the future in an attempt to make a colorable compliance with the equal 
value requirement of Section 8(b) of the Taylor Grazing Act, These 
attempts will be as vain and self- defeating as its past action in this re- 
gard. The value standard of the Taylor Grazing Act is not to be satisifed 
by a mere equating of dollars and acres (which, incidentally, North Amer- 
ican has not yet done). No amounts of the remote and semi-desert regions 
North American may offer can equal in value the quality, strategically- 
located grazing land it seeks to acquire. The express purpose of the 
Taylor Grazing Act is to benefit grazing by federal supervision and con- 
servation-oriented practices. This Application would establish an indus- 
trial firm on fertile well-watered range country and would drive the 
ranchers out to the desert. It should be rejected. | 
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V. INFERIOR OFFERED RANGE LAND CANNOT PROTECT THE LIVE - 
K TRY OR GIVE EQUIVALENT VALUE TO TH OV - 


The inequality of values inherent in this Application violates the 
public interest. The livestock industry cannot be protected by a down- 
grading of the public range available for its use. Furthermore, the 
Department has condemned exchanges which would involve the Govern- 
ment’s acquisition of many acres of low value land for few acres of land 
showing growing value potential because of its nearness to an urban area. 
Department of Interior Information Service Release of February 5, 1960, 
bearing the designation of authorship "Office of the Secretary", lays down 
a firm policy rejecting such exchanges and sets forth these safeguards: 

"1. The Federal Government will no longer approve 
exchanges involving people who do not actually own and hold title 
to the lands they are offering for exchange. It had formerly been 
possible for people to make exchanges on the basis of options and 
purchase agreements. 

"2. As a matter of policy, the Department's Bureau of 
Land Management will not approve any exchanges in areas where 
the real estate market is so unstable or uncertain that values 
cannot be established with confidence." 

"3. No exchanges will be approved where there is a 
marked dissimilarity in location or character of the offered and 
selected lands. Under the law, the value of the selected lands may 
not exceed the value of the offered lands. Marked dissimilarity 
works against equating of values. 

"4, Exchanges will not be approved unless there would 
be a clear and positive benefit to the Federal Government with the 
likelihood that the lands gained by the Government will remain in 
the Federal ownership for many years for resource conservation 
purposes. The mere fact that an exchange will result in ‘blocking 
up’ Federal:ownerships will not, in itself, be regarded as meeting 
the legal requirement that the exchange must be 'in the public 


interest.’ 
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"5. When the Federal Government blocks Sub land own- 

ership patterns for management purposes, private land exchanges 

will only be used when that means would clearly be a more econ- 

omical and effective way to obtain the lands than by direct pur- 

chase or condemnation proceedings." | 

Except possibly for the title provision (non-compliance with which 
North American seems to h: ve cured after its original Application), 
the Application fails to meet each of these standards. North ‘American's 
own buying activities in the select land region demonstrates the volatile 
nature of the value of the select land. The clear requirement of standards 
#4 and #5 that the offered land must have positive qualities making it 
desirable as a federal acquisition disqualifies North American's desert 
offering as acceptable. In fact, #5 requires that the Government must be 
specifically seeking the particular offered land in question and that the 
exchange is the most economical and effective means for its acquisition. 
The offered 36 sections of remote desert winter sheep range! is hardly a 
desirable federal acquisition, and if it were, the surrender of the select 
land for it is not an efficient means of acquiring it. Unless more recent 
and more authoritative policy statements have intervened without our 
knowledge, the Secretary has definitely condemned this exchange Application 
as contrary to the public interest. | 
VI. NORTH AMERICAN HAS NOT MET DEPARTMENTAL APPRAISAL 


The February 23, 1960 Departmental Information Release, referred 
to above at (II) places the initial burden of providing land value appraisals 
on the applicant, as follows: | 

"To clarify the policy of the Department on the appraisal pro- 
cedures under section 8(b) of the Taylor Grazing Act: ! 
"a. In an exchange the applicant must file at least two 
appraisals by reputable, competent appraisers on both 
the offered and selected lands. The appraisers shall 
certify under oath that to the best of their knowledge the 


appraisals reflect the true fair market value of the land. 
| 
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“b. In connection with the application, the applicant shall 
file a sworn statement that the appraisal reflects the true, fair 
market value, and that he has no knowledge of any additional facts 
which would have an influence on the appraisal, such as any agree- 
ments, options, arrangements, etc., with third parties to dispose 
of any portion or all of the land. 

‘c. In any instance where there is a protest filed, the 
applicant shall have the burden to prove that the award of land is 
in the public interest regardless of whether the protest is with- 
drawn. 

"@. In connection with Taylor Grazing Act exchanges, and 
all other appraisals of lands for disposition, the appraisal should 
take into account the particular use to which the applicant desires 
to put the land and possible speculative value to the applicant.” 

To our knowledge, North American has not met its burden in any 
respect. It has not filed the required two appraisals for both offered and 
select land with sworn statements of true value. It has not disclosed its 
side deals, oral and written, with respect to the select land. (For instance, 
North American is contractually obligated to exclude everyone from 
grazing on the select land except William M. Stead, whom it can also 
exclude, if it so elects.) It has not made a disclosure of use with its 
Application. We filed our Protest to this Application on March 11, 1959, 
and North American has yet to make a presentation relevant to the question 
of public interest. 


VII. THE ADMINISTRATIVE PROCEDURES ADOPTED IN THIS CASE 
DEFEAT THE PUBLIC INTEREST. 


(A) Concealment of Case Developments. 

The original Application was filed July 31, 1958. As soon as we 
learned of the filing in February 1959, we requested notification of all 
Bureau action with respect to it. On March 11, 1959 we filed our Protest 
and asked to see the entire Reno Land Office files on North American 
(or its agents’) Section 8 exchange Applications. This request was ap- 
parently granted, but we were not informed of Application No. 050918, 
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filed January 27, 1959. We also requested and obtained from the Reno 


Land Office its positive assurance that, because of our crucial interest 
in the Application and the range area in general, we would be fully and 
immediately informed of all future filings and action relevant to the 
Application and our grazing area. Relying on this assurance that we 
would be notified as parties concerned of all events relevant to our 
interests, we never made a formal request to inspect the Reno Land 
Office files and records pursuant to 43 C.F.R., Section 2.2. These 
assurances of prompt and complete notice were not honored by the 
Reno Land Office, as demonstrated by our recent discovery, only after 
inquiry following publication of Notice with respect to this Application, 
that the three amendments to this Application, two amendments toa 
related Application and four new original Applications had been filed 
by North American between March 12, 1959 and April 28, 1960. Other 
significant developments may have been withheld from us, and our re- 
liance on the Reno Land Office assurances of notice has prevented us 
from taking the steps necessary to acquire the timely knowledge neces- 
sary for the protection of our interests. | 

Since we have no confidence that all material relevant to our inter- 
ests has been disclosed to us, we hereby request, in accordance with 
43 C.F.R., Section 2.2, that all written materials, including filed docu- 
ments, correspondence, appraisals, memoranda and reports, contained 
in the files and records of the Reno Land Office concerning! public do- 
main located in Nevada Grazing District No. 3 in Townships 23 NR 22 E, 
T 23 NR21E, T 23 NR 20E, T 22 NR 22 E, T22NR21E, T22NR 
20 E, T 21 N R 21 E and T 21N R 20 £, Mt. Diablo Base and Meridian, 
with respect to Taylor Grazing Act Section 8(b) private exchange Appli- 
cations of North American Aviation, Inc. (or of its agents, affiliates or 
subsidiaries) be segregated and made available for inspection and copy- 
ing by us or our attorneys. Because of our year-end pressures, we re- 
quest that these materials be made available tous ata mutually conven- 
ient time between January 20 and February 15, 1961. 
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It is elementary that, if we have not had full information in the 
past, we cannot now possibly address ourselves to all relevant aspects 
of this Application.) Were all files opened to our inspection now, we would 
not have sufficient time to study these materials and incorporate them in 
our presentation here. With the adoption of the Federal Rules of Civil 
Procedure in 1938, the Federal Judiciary has striven to eliminate all 
elements of surprise, concealment and ambush from its proceeding. We, 
as parties to an administrative proceeding, should not be placed ina 
position of attempting to defend ourselves without knowledge of develop- 
ments in our case,the claims of our adversary and the position of the 
ruling agency. It violates the public interest in fair dealing and obtaining 
the truth about the matters under consideration. 

(B) Official Decision Before a Hearing. 

We have repeatedly requested an opportunity to be heard in this 
matter before the Reno Land Office makes its initial decision, and these 
requests have been denied. All official action subsequent to the publication 
of Notice on November 9, 1960 is appellate in nature, occurring after an 
initial adverse decision. Our case has been prejudged against us before 
we have had an opportunity to present it. In sun, North American seeks 
Government land the Government now licenses to us. The Reno Land 
Office has chosen to consider North American's case, make an initial 
decision in its favor and then consider our case to determine whether 
we Can persuade it to overturn its prior decision. This type of decision- 
making process violates the public interest in fair-dealing. 


(C) Selection of This Application for Priority Decision. 


This Application and its amendments constitutes one of 
eight private exchange Applications filed between June 9, 1958 and April 28, 
1960 by North American dealing with public domain land connected with 
the select land here. Logically, the expected procedure would be to con- 
Sider these related Applications at one time and thereby avoid for the 
Land Office and for us the burden of multiple proceedings. The select 
lands are contiguous or corner on each other, and, together, they constitute 


| 
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an integrated range area and the site of North American's projected 


operations (whatever they might be) in the Reno area. In conversations 
with us, North American representatives have informed us that they only 
were interested in acquiring our winter range in Warm Springs Valley 
and not our high elevation summer range. Since the select land of this 
Application is mostly summer range, it would appear that priority con- 
sideration of this Application serves no useful purpose of North American 
other than maximizing the disruption of our Monte Cristo Ranch. Ap- 
parently, North American prefers dismemberment to outright execution. 
After our most vital range country is taken from us, presumiably, we 
will be too weakened to resist North American's other Applications. 

Priority consideration of this Application has other advantages for 
North American without giving it the land it has alleged it needs for its 
undisclosed projects. Seriatim consideration of the Applications tends 
to conceal North American's overall land use plans in the area and obscure 
the basis for the sort of public interest determination the Reno Land 
Office is supposed to have made. By concentrating on a single Application, 
the extent of the entire area being taken out of grazing can be hidden from 
reviewing authorities, if not from the initial decision- maker. And more 
important, North American can be spared the burden of putting up all 
the necessary offered land at once. For example, T 30 N R 31 E, M.D.B. 
and M., which was added to the offered land by the December 21, 1959 
amendment, was originaly all of the offered land in North American’ s 
first Application, No. 048452. This has left Application No. 048452 with- 
out any offered land, and, according to North American, the 048452 select 
land is the heart of its area of primary concern. In effect, Monte Cristo 
can be put out of operation immediately, but North American can take 
years trying to round up sufficient offered land to enable it) ito complete 
its ends. This procedure is contrary to the public interest! 

(D) No Official Opinion Giving Reasons for Decision, ! 

By its published Notice of Exchange of November 9, 1960, the Reno 


Land Office has made a crucial decision to dispose of a valuable tract of 
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public domain without at any time making public its reasons for so doing. 
It inhibits a protesting party's attempts to come to grips with the relevant 
considerations and conceals from public view possible errors of fact 
determination, judgment and policy interpretation which may have con- 
tributed to the decision. No matter how invalid an official determination 
might be, the public has no opportunity to marshall the facts and argu- 
ments which could be effective to reverse the misconceptions which gave 
rise to the initial erroneous official decision. A procedure fostering 
these results is contrary to the public interest. 


In conclusion, this Application should be rejected as violative of 
the public interest, because: 

(1) It removes an established ranch from grazing operations in 
favor of an industrial corporation contrary to the purpose and provisions 
of the Taylor Grazing Act; 

(2) It offers remote, undesirable land of limited usefulness for 
quality grazing land located near a growing city in the line of its prob- 
able future expansion; 

(3) North American has not supported its Application with a showing 
of intended use, adequate appraisals and a demonstration of its serving 
the public interest; and 

(4) The procedural steps taken with respect to the Application have 
disregarded our rights and the public interest in fair-dealing. 

We request that all notices and documents in connection with the 
matters discussed herein be sent to us at our address and to our attorneys, 


Mr. Richard H. Levin 

D'Ancona, Pflaum, Wyatt & Riskind 
33 North La Salle Street 

Chicago 2, Illinois 


Mr. David Ginsburg 

Ginsburg, Leventhal, Brown & Morrison 
1632 K Street, Northwest 

Washington 6, D.C. 
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Enclosed herein is an affidavit of personal service of this Supple- 
mental Protest on North American Aviation, Inc., in care of Woodburn, 
Forman, Wedge, Blakely and Thompson, First National Bank of Nevada 
Building, 206 North Virginia Street, Reno, Nevada. | 
The statements contained herein are true, except to the extent 
stated to be belief or in reference to matters filed by North American 
with the Reno Land Office, of which we have imperfect knowledge, and 
to that extent, we believe them to be true. | 
Very truly yours, 
W. Dalton La Rue, Sr. 
Juanita S. La Rue 
[Jurat] 


[Filed Oct. 16, 1962] 
EXHIBIT 8 


NORTH AMERICAN AVIATION, INC. 
GENERAL OFFICES 
INTERNATIONAL AIRPORT, | 
LOS ANGELES 45, CALIFORNIA | 


December 14, 1959 
Mr. E. J. Palmer 
State Supervisor 
Bureau of Land Management : 
P. O. Box 1551 | 
Reno, Nevada 
Dear Mr. Palmer: 
With respect to current applications for exchange for Government 
land which have been filed by this company with your office, we would 
like to give you some additional background information and explain the 
| 
current status of our plans concerning the use of the property which we 
are in the process of acquiring near Reno in Washoe County, Nevada. 


The overall scope of the operations of this company is an important 
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factor in our land acquisition project in the Reno area. North American 
Aviation, Inc. has six divisions, five of which have their major facilities 
in the Los Angeles area. The Missile Division develops and manufac- 
tures missile airframes and weapons systems, including the GAM-77 
Hound Dog air-to-surface missile for the Air Force. The Los Angel::s 
Division, which built the F-86 Sabre and the F-100 Super Sabre, is developing 
the B-70 intercontinental supersonic bomber for the Air Force and the 
X-15 high-altitude rocket-powered research aircraft for the National 
Aeronautics and Space Administration, while the Columbus Division is 
producing supersonic aircraft for the Navy, such as the A3J bomber. 

The Autonetics Division is engaged in many electronic projects for the 
military departments, including the guidance system for the Minuteman 
ballistic missile, and is producing guidance systems which were used in 
the pioneer cruises of the submarines Nautilus and Skate under the North 
polar icecap. Our Rocketdyne Division developed and produced the first- 
stage rocket power plants used in the Atlas, Thor, Jupiter and Redstone 
missiles which have placed in orbit 15 of the 18 U.S. satellites, and is 

now developing for NASA a 1,500,000 pound thrust rocket engine for future 
space vehicles. This Division, which also has facilities in Neosho, 
Missouri and McGregor, Texas, carries on much of its development and 
testing work at the company’s Santa Susana Facility in the San Fernando 
Valley. The Atomics International Division does extensive work for the 
Atomic Energy Commission and has, in addition to its many other public 
and private projects, recently designed nuclear powerreactors now being 
constructed for commercial distribution of power in Piqua, Ohio and Hallam, 
Nebraska. 

The Santa Susana Facility is currently used principally by the 
Rocketdyne and Atomics International Divisions, and the activities con- 
ducted by these divisions at that location, which is now approaching its 
full capacity for utilization, are the ones which would be most likely to 
be initially conducted at the Reno site. The Rocketdyne Division operations 
at Santa Susana include the development and testing of both large and small 


rocket engines and components and extensive laboratory and research 
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work in the field of fuels, chemicals, components and instruments con- 
nected with the use of such engines. There are also located at the site 
various supporting activities, including engineering and administrative 
offices, warehousing and machine and maintenance shops. The Atomics 
International Division carries on a variety of operations at the same 
site. Among these are the development of a small compact nhelear re- 
actor for specialized space and satellite applications; the operation of 
small scale power reactors for the purpose of proving out reactor tech- 
nology; and the development and testing of components for power re- 
actors, including work on fuel element designs of various types. It will 
be noted that many of the operations described above are of vital sig- 
nificance in the space programs of the United States. 

Some years ago it became apparent that the expanded operations 
of this company would require the availability of a large land area suit- 
able for the varied operations of our divisions which we have outlined 
above. A survey was made of the 11 Western states, and after careful 
evaluation we found the region near Reno to be the most suitable for the 
company's future long-term needs. While there were many factors in- 
volved in the final selection of this site, the most important ones were 
that the location be in a somewhat remote area, have access'to adequate 
power and other utility services and good transportation facilities, have 
favorable climate conditions, and be close enough to a city to afford our 
employees the availability of housing and good living conditions. 

Our evaluation of the importance of the Reno site for use in our 
new and expanding projects can best be demonstrated by the fact that 
we have already invested in excess of $2,600,000 in the land acquisition 
program. | 

As you know, this acquisition program began in 1956. ‘In view of 
the rapid development of the Government's programs in the fields in 
which we are primarily concerned, such as atomic energy, space explor- 
ation and missile and aircraft development, and the consequent full util- 


ization of our present facilities, we are becoming increasingly concerned 


Ex. 8 - (Cont'd.) 


86 


with our ability to fulfill our role in these important areas. While the 
specific programs of the Government are flexible and subject to change, 
and it is always difficult to forecast the exact rate of increase with any 
certainty, we have no doubt that we will have full need of the whole of the 
Reno area tract for which we have filed exchange applications. In order 
to adequately participate in these expanding and vital governmental pro- 
grams, we must be in a poSition to use this tract when situations arise 
which require the need for such land. It is for this reason that we are 
most anxious to complete the exchange program at the earliest possible 
time. 

You will recall that in my letter to you of August 17, 1959, I briefly 
outlined our intended use of the property. Based on current operations 
and new programs in which the company is interested, I am pleased to 
be able to inform you that we plan to have one or more projects ready to 
go forward in the Reno area at such time as the acquisition of the Govern- 
ment lands, covered by the exchange applications filed in your office, 
has been completed. 

We feel strongly that the completion of the land acquisition program 
described above will be in the public interest. Not only will it enable 
North American Aviation, Inc. to provide the necessary services and 
facilities for research, development and manufacture of products vital 
to the future of the nation but it will also bring to the State of Nevada 
and the Reno-Sparks area new payrolls, new sources of tax revenue and 
new business which will benefit both the state and these local areas. We 
are pleased to note, as a result of recent discussions with them, that 
our opinion is shared by Governor Grant Sawyer and Senators Alan Bible 
and Howard W. Cannon. We understand that they will in the near future 
confirm this opinion to you by letter. 

We are aware that the residents of the Reno-Sparks area are in- 
terested in the preservation of the natural life of the state and the continued 
availability of hunting. Our company is sympathetic to this feeling and it 
is our intention to make available hunting on the lands we are acquiring to 
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the extent consistent with the operations conducted on such lands. As 
you may be aware, we have already expressed this intention to the 
Nevada Fish and Game Commission. 
For your reference there is attached to this letter a map of the 
area discussed above. On this map the property presently owned by the 


company is marked in green, that which is owned by third parties is 
marked in brown, and the Government land for which we have filed exchange 
applications is shown in white. We have also attached a copy of our most 
recent annual report which contains a more detailed summary, together 
with illustrations, of the activities of the company. | 
We hope that the information which we have given you in this letter, 

together with the previous information which we have supplied, will assist 
you in the expeditious processing of our land exchange applications. 

Very truly yours, 

NORTH AMERICAN AVIATION, INC. 


/s/ J.S. Smithson, | 
Senior Vice President-Administration 


[Filed Oct. 16, 1962] 
EXHIBIT 9 


NORTH AMERICAN AVIATION, INC. - | 
GENERAL OFFICES 
INTERNATIONAL AIRPORT. 
LOS ANGELES 45, CALIFORNIA | 


| 
January 6, 1961 


U.S. Department of the Interior 
Bureau of Land Management 
Land Office | 
Post Office Box 1551 
Reno, Nevada 


Attention: Mr. J. E. Keogh 
Gentlemen: 


By decision dated November 2, 1960, Private Exchange Application, 
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Nevada 048847, filed by North American Aviation, Inc. on July 31, 1958, 
was found to be in the public interest and publication of the exchange was 
authorized. Pursuant to such decision, notice of the exchange was published 
for four weeks in consecutive order in the Nevada State Journal and the 
Lovelock Review-Miner. The period for filing of protests, as set forth 
in the notice of exchange enclosed with such decision, has expired and 
copies of protests have been received by North American Aviation, Inc. 
It is the purpose of this letter to review the circumstances surrounding 
such application for exchange and to present facts in support of the finding 
in such decision that this exchange is in the public interest. 

In a letter to Mr. E. J. Palmer, State Supervisor of the Bureau of 
Land Management, Reno, Nevada, dated December 14, 1959, a copy of 
which is attached, we furnished information on the activities of North 
American Aviation, Inc. which are of vital concern to the national defense 
effort of the United States and to the advancement of its space programs. 
The information in that letter is still applicable. In addition to the company 
efforts we described at that time, we are pleased to note that of the 33 
U. S. satellites and deep space probes, 30 have used first-stage rocket 
power plants produced by our Rocketdyne Division. We are also pleased 
to report that Project Mercury, which will put the first U.S. Astronauts 
in space, will use Rocketdyne-produced rocket engines for first-stage 
propulsion. During the last year, the Polaris-equipped submarines, USS 
George Washington and USS Patrick Henry, have been commissioned 
and are on station. These submarines, and additional submarines of the 
same class, are equipped with inertial navij:ation equipment produced 
by our Autonetics Division. 

As -.e have stated before, and strongly reiterate here, we feel that 
North American Aviation, Inc. must be in a position to use the Reno site, 
including the Government land selected in this particular exchange appli- 
cation, in order to render effective support in these vital Government 
programs and in similar programs in the future, when situations arise 
which require the need of such land. 


| 
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In our December 14, 1959 letter we expressed our strong opinion 
that the proposed exchange would be in the public interest not only because 
of national defense and space effort implications, but also because of the 


resultant economic effects. 


The completion of the exchange program of North American 


Aviation, Inc. will bring to the State of Nevada and the Reno- -Sparks area 
new payrolls new sources of tax revenue and new business which will 
benefit both the state and these local areas. We pointed out previously that 
this opinion was shared by Governor Grant Sawyer and Senators Alan 

Bible and Howard W. Cannon. Since that time, we are pleased to note 

that they, as well as Congressman Walter S. Baring, have confirmed these 
views that this exchange is in the public interest in letters to the Bureau 

| 

| 


As we stated before, we have at this time projects for the Reno 


of Land Management. 


area with which we are ready to proceed when the acquisition of the land 
covered by this exchange application has been completed. | 

Since the publication of the notice of exchange, we have received 
copies of several protests to the exchange. While we believe that the 
above-referenced decision of November 2, 1960, that ''the exchange has 
been found to be in the public interest and otherwise in conformance with 
the law and regulations.” is determinative with respect to all such protests, 
we will nevertheless set out briefly below with respect to ea¢h protest 
the reasons we feel that it should be rejected. | 


Protest of W. Dalton La Rue, Sr., | 
And Juanita S. La Rue 


The gist of the La Rues' protest appears to be that they have existing 
grazing rights on the Government lands which are the subject | of the ap- 
plication for exchange, and that it would be inconsistent with the law and 
regulations to consummate such exchange. We note again the decision of 
November 2, 1960 that the proposed exchange is in conformance with the 
law and regulations. It is clearly consistent with the intent and with the 
provisions of the Taylor Grazing Act and the regulations issued there- 


under that Government lands upon which revocable grazing per mits have 
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been issued are subject to exchange. The Federal Range Code for grazing 
districts specifically states that the issuance and continued effectiveness 
of grazing permits will be suvject, among many conditions, to -ne following: 

"Upon the diminution of the Federal range to be used under any 

license or permit due to withdrawal appropriation, selection or 

otherwise, the license or permit may be reduced proportionately 

to the reduction in available grazing capacity caused by the loss 

of such Federal range.” (See 43 CFR 161.6 (e) (6) ) 

The La Rue grazing operation until recently was based substantially 
on land leased from A. J. Flagg, and the attendant Government grazing 
rig its which they acquired from that leased land. This lease was ter- 
minated by its terms in 1960. Had the La Rues intended to continue an 
extensive grazing operation, we assume that they would have entered 
into a long-term lease arrangement, or have purchased sufficient fee 
land in the area, to protect its continuance. They obviously did neither. 

It should be noted that currently the entire gr..zing rights of 
the La Rues on the Federal range in the area, including Government lands 
not included in this exchange application, consist at the maximum of 206 
cattle, and for considerable parts of the year are much less. Authoritative 
sources have indicated that a minimum average economic cattle operation 
should be not less than 300 head of cattle. In view of this, it would seem 
clear, aside from any other considerations, that the continuation of a 
marginal or submarginal cattle operation could hardly be considered in 
the public interest when related to the proposed use of the property if 
the exchange is consummated. 

We should like to emphasize, in addition, that representatives of 
this company have maintained contact with Mr. La Rue in the interest of 
reaching an equitable solution to the problem raised by him. We have 
offered to purchase his property in the area at a fair price to be deter- 
mined by independent appraisers, and are still willing to do so. We feel 
that this offer is a concrete demonstration of our intention to go beyond 
any statutory or precedural requirement in the interests of achieving 
equitable results in the area. 


* * 
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If there is any additional information which we can furnish to assist 
in reaching a final determination in this matter, we will be pleased to 
furnish it upon request. | 
Very truly yours, | 
NORTH AMERICAN AVIATION, INC. 


/s/ J.S. Smithson 
Senior Vice President 
Administration 


[Filed Oct. 16, 1962] 
EXHIBIT 10 


GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K STREET, NORTHWEST 
WASHINGTON 6, D. C. 


September 21, 1959 


Mr. Edward Woozley 
Director 

Bureau of Land Management 
Department of Interior 

18th and C Streets, N.W. 
Washington, D. C. 


Subject: Monte Cristo Ranch: 

Section 8 Taylor Grazing Act 

Applications by North 

American Aviation, Inc. 
Dear Mr. Woozley: 

On August 28 I conferred with Secretary Ernst and his Assistant, 

Mr. Flynn, regarding the above matter. I advised the Secretary of my 
earlier meetings, first with you and then with Mr. Soller, and sent the 
Secretary a letter, dated September 18, confi" ning the facts and generally 
stating our position, with copies to you and to Mr. Soller. The facts set 


forth in that letter are herewith incorporated by this reference. 


This morning I received a communication from Mr. La Rue in 
| 
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Reno stating that on September 18 he had spolen with Mr. E. J. Palmer, 
Supervisor, Bureau of Land Management, Nevada State Office. Mr. Palmer 
told Mr. La Rue that the appraisers retained by North American had 
filed their report. Secretary Ernst earlier explained, in our August 28 
meetint, that North American had asked for (and had been granted) the 
right to submit its data, at this stage, in order to obtain expedited treat- 
ment of their section 8 application. Mr. Palmer also told Mr. La Rue 
that North American had verbally amended its section 8 applications, 
requesting that particular sections of the selected land be given priority 
treatment. Mr. La Rue asked for details of the amendments and Mr. 
Palmer agreed to provide them. We further understand (a) that BLM 

is inspecting the land offered for these particular sections; (b) that a 
report is expected in the BLM office by October 15; (c) that thereafter 
an appraisal and determination will be made. 

We are requesting a hearing on this application and we are also 
requesting an opportunity to inspect and rebut any material bearing on 
the question of "equal value” before the Nevada State Office has arrived 
at its determination. Since North American was expressly authorized 
by the Department to submit the reports of its own appraisers before 
determination, we believe it is only fair that Mr. La Rue's experts be 
given a similar opportunity to submit their views at the same stage rather 
than after an ex parte decision has been reached on a one-sided record. 
A formal request to this effect is being filed with Mr. Palmer by Messrs. 
D’ Ancona, Pflaum, Wyatt & Riskind, 33 North La Salle Street, Chicago 2, 
linois; Richard H. Levin, Esq. of that firm represents Mr. La Rue in the 
Nevada proceeding and will be associated with us in further steps which 
may be necessary in Washington. 

Originally there were intimations that North American wished to 
use the selected and for "defense purposes". As I told Secretary Ernst, 
the La Rues made every effort to determine whether there was, in truth, 
any clear "defense purpose", but with no results; they were left with the 
intimation but with no information. Now we learn that North American 


as Ex. 10 (Cont'd.) 
has changed its position and openly proposes instead to use the selected 
land for "industrial purposes" although it "hopes" to enter into defense 
contracts which would, presumably, require some use of the land. 
Although no final determination has been made by Mr. Palmer we are 
advised that Mr. Palmer is prepared to take the position that ranching 


| 
and land interests are subordianate to industrial uses, and that, if the 
| 


requirement of "equal value" is met, he will approve the North American 
application. ! 

As indicated in my conference with you and Mr. Furr early in July, 
and repeated in my conference on July 29 with Messrs. Soller, Bradshaw, 
McPhillamey and Tudor, we believe the section 8 applications filed by 
North American cannot legally be approved by the Department. We believe 
the "public interest" as that term is used in the Taylor Grazing Act, is 
not served by an exchange (a) which is at the expense of a rancher and 
the livestock industry, (b) does not serve the Federal land management 
program, and (c) is clearly intended and designed to serve the commercial 
interests of a private industrial concern. Mr. Palmer's position - if 
we understand that position correctly - seems to be that under the Taylor 
Grazing Act he may or must approve the exchange and bankrupt a sound 
and long-established ranching operation merely because an industrial 
concern states that it wishes to use grazing land for commercial operations 
to better serve the interests of its stockholders. We believe this inter- 
pretation violates the language and purpose of the Taylor Grazing Act. 

We do not believe that the Congress even remotely intended the Interior 
Department to use the Taylor Grazing Act in derogation of the interests 

of a rancher in order to improve the financial position of stockholders 

in an aircraft company. It is true that the La Rues represent only two 

people - themselves - and that the Monte Cristo Ranch is only of a modest 
size, whereas North American is a large corporation with many stockholders. 
We do not believe that the size of North American is an appropriate 


consideration under the Taylor Grazing .\ct. 


Ex. 10 - (Cont'd.) 
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We appreciate that this case is pending before Mr. Palmer and we 
shall naturally present our detailed views to him in due course. We 
are communicating with you now because North American has, we under- 
stand, at least twice sought to enlist the cooperation of your office and 
Secretary Ernst's office in speeding a determination in their favor. 
We are also communicating with you because there appears to be involved 
in this case not only the question of "equal value”, with which Mr. Palmer 
seems primarily concerned, but a prior question of law: whether the 
“public interest” as that term is used in the Taylor Grazing Act, covers 
the particular commercial interests of North American. If the North 
American application is unable to satisfy the "public interest" standard 
we do not reach the question of "ecuai value”. We have tentatively con- 
cluded from a study of the text of the law, the legislative history of the 
law, and the decisions under the law, that the requests made by North 
American do not serve the public interest which the Congress sought to 
protect in the Taylor Grazing Act. 

A preliminary statement of the reasons for our position is set 
forth in the enclosed memorandum. 

Yours sincerely, 
/s/ David Ginsburg 

Enclosure 


cc: The Hon. Roger C. Ernst 
Charlies M. Soller, Esq. 
Mr. W. Dalton La Rue, Sr. 
Richard H. Levin, Esq. 


[ Filed November 27, 1962] 
ANSWER OF NORTH AMERICAN 
AVIATION, INC. TO COMPLAINT 
Defendant North American Aviation, Inc., answering the complaint 


herein: 

1. Alleges that it is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in paragraphs 
11 and 33 of the complaint; and denies each and every allegation con- 
tained in paragraphs 5, 18, 20, 21, 23 and 35 of the complaint. 

2. Admits this action is brought in part to set aside and enjoin 
the execution of a decision, dated August 14, 1962. made by defendant 
Udall as Secretary of the Interior, a copy of which is attached to the 
complaint as Exhibit A, and that the action involves the interpretation 
of the Taylor Grazing Act of 1934 and particularly Section 8(b) thereof; 
denies each and every other allegation contained in vavagraph 1 of the 
complaint. | 

3. Alleges that it is without knowledge or information sufficient 
to form a belief as to the truth of the allegations contained in paragraph 
2 of the complaint, except denies that plaintiffs own or operate a ranch 
located on public lands. | 

4. Admits the allegations contained in paragraph 3 of the com- 
plaint, except denies so much thereof as alleges that general jurisdiction 
exists by virtue of Title 11, Section 306 of the District of Columbia Code. 

5. Denies the allegations contained in paragraph 4 of the com- 
plaint except admits that defendant Udall is sued both individually and 
in his capacity as Secretary of the Interior of the United States. 

6. Admits that plaintiffs have exhausted their administrative 
remedies and have no legal remedy; denies each and every other 
allegation contained in paragraph 6 of the complaint. | 

7. Denies the allegations contained in the first sentence of 
paragraph 7 of the complaint. Admits that for many years the Bureau 


of Land Management of the Department has managed the public domain 
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on which plaintiffs’ cattle have grazed, in recent years, as part of the 
Carson City Grazing District No. 3, Nevada, created under the Taylor 
Grazing Act, and that plaintiffs have obtained Class I annual licenses 

to graze cattle on that public domain and have made certain improve- 
ments thereon pursuant to permission obtained from federal authority; 
denies that said public domain is properly referred to as "the Monte 
Cristo grazing range” or "the Monte Cristo grazing triangle"; and 
alleges that it is without knowledge or information sufficient to form a 
belief as to the truth of the remaining allegations contained in paragraph 
7 of the complaint. 

8. Admits that an area to which plaintiffs refer in the complaint 
as “the Monte Cristo grazing range” consists of about 48,000 acres, 
pounded by the Pyramid Lake Indian reservation on the north, in part 
by said reservation on the east, by Nevada State Highway 33 on the 
west, and in part by the Stead Ranch on the south, and that said area 
includes land in six townships, and that for the most part the land 
ownership pattern in that area has been a checkerboard since the 
railroad grants of the last century, with public and private ownership 
alternating with each section; denies that said area is properly referred 
to as "the Monte Cristo grazing range,”’ and denies each and every 
other allegation contained in paragraph 8 of the complaint. 

9. Admits that within the area to which plaintiffs refer in the 
complaint as “the Monte Cristo grazing range" they own nearly 1,600 
acres in fee, comprising five separate non-contiguous tracts, and that 
said fee land or a part thereof constitutes plaintiffs’ "base" property, 
on which plaintiffs’ winter headquarters and summer headquarters are 
located, and that since 1959 most of the remaining private land in 
said area has been owned by North American Aviation, Inc.; denies 
that said area is properly referred to as "the Monte Cristo grazing 


range" or "the Monte Cristo grazing triangle," and denies each and 


every other allegation contained in paragraph 9 of the complaint. 
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10. Admits that plaintiffs made certain improvements on their 
fee land, including the erection of structures, and with the approval of 
the Bureau of Land Management have made certain improvements to 
develop the water resources of the public range, and that plaintiffs 
have made about 30 applications for permission to make public range 
improvements, nearly all in 1959, and that almost all of those im- 
provements have now been completed; denies so much of paragraph 10 
of the complaint as alleges that plaintiffs have made extensiv e improve- 
ments, conduct a modern and scientific cattle ranching operation, and 
use the most advanced and intensive techniques; and alleges that it is 
without knowledge or information sufficient to form a belief as to the 
truth of each and every other allegation contained in paragraph 10 of 
the complaint. 

11. Admits that North American Aviation, Inc. is a Delaware 
corporation and a principal defense contractor with the United States 
Government, and that for several years it has sought to acquire a 
cohesive tract in the area to which plaintiffs refer in the complaint as 
"the Monte Cristo grazing triangle" for use in national defense and 
space programs, and that in 1958 and 1959 North American and a 
wholly-owned subsidiary of North American acquired the bulk of the 
privately owned land in said area not owned by plaintiffs: denies that 
said area is properly referred to as "the Monte Cristo grazing 
triangle," and denies each and every other allegation contained in para- 
graph 12 of the complaint. 


| 

12. Admits that on July $1, 1958, North American Ay iation, Inc., 
by its wholly-owned subsidiary, Flag Land and Cattle Company, Inc., 
filed with the Reno, Nevada, Land Office of the Bureau of Land Manage- 
ment of the Department of the Interior a private exchange aplication, 
No. Nevada-048847, to exchange certain offered land owned by North 


American, located in Pershing County, Nevada, north of Lov elock, 
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Nevada, almost 100 miles from Reno, in Winnemucca Grazing Dis- 
trict No. 2, Nevada (the "offered land”) for a much smaller amount of 
public land located in the area to which plaintiffs refer in the com- 


piaint as "the Monte Cristo range", and that said public land (com- 


monly called the "selected land" and improperly referred to in the 
complaint as the "select land”) constitutes a major part of the lands 
owned by the United States in said area, and that North American filed 
or caused to be filed other exchange applications in respect of other 
public land located in that area, of which four are now pending; denies 
that said area is properly referred to as "the Monte Cristo range,” 
and denies each and every other allegation contained in paragraph 13 
of the complaint. 

13. Denies each and every allegation contained in paragraph 14 
of the complaint, except admits that North American's applications 
were filed pursuant to Section 8(b) of the Taylor Grazing Act and the 
regulations promulgated thereunder, and that the statute has been 
administered properly. 

14. Denies each and every allegation contained in paragraph 15 
of the complaint, except admits that North American entered into an 
agreement dated December 12, 1958, of which a copy is attached to 
the complaint as Exhibit C. 

15. Denies each and every allegation contained in paragraph 16 
of the complaint, except admits that Exhibit D attached to the com- 
plaint is a copy of an affidavit by plaintiff W. Dalton La Rue, Sr. which 
was submitted to defendant, in response to an affidavit not attached 
to the complaint, to which North American Aviation, Inc. thereafter 
replied. 

16. Admits that plaintiffs conduct ranching operations on five 
non-contiguous parcels of land which are presently sur rounded by 
lands owned by the United States and North American, and that if 
North American is given a United States patent to the selected lands 
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said tracts will be surrounded by land owned by North American 
| 


except for an area bordering on the Pyramid Lake Indian Reserva- 
tion and that said selected lands will not be usable for plaintiffs’ 
grazing operations as presently conducted; denies each and avery 
other allegation contained in paragraph 17 of the complaint, except 
alleges that it is without knowledge or information sufficient! to form 
a belief as to the truth of the allegations with respect to what 
plaintiffs are convinced of. | 

17. Admits that the selected lands which defendant Udall 
intends to exchange with North American include grazing land con- 
taining certain improvements, watering places and forage and per- 
mitting a year-round cattle or sheep operation, and that they could 
be used for livestock grazing or exchanged consistently with the ob- 
jectives of the Taylor Grazing Act; alleges that it is without knowl- 
edge or information sufficient to form a belief as to the truth of the 
allegations contained in paragraph 19 of the complaint that said 
lands have been used "to carry on a productive cattle operation for 
over 68 years" and would continue to be so used if the relief | re- 
quested were granted; denies that said lands are properly referred 
to as ''Monte Cristo select lands" or "the Monte Cristo lands,” and 
denies each and every other allegation contained in paragraph 19 of 
the complaint. ! 

18. Admits that on November 2, 1960, the Reno, Nev ada, Land 
Office of the Bureau of Land Management determined that proposed 
exchange Nevada-048847 was in the public interest and authcrized 
publication of the exchange, and that thereafter notice of the ex- 
change was published, and that plaintiffs filed a supplemental pro- 
test against such exchange dated December 8, 1960, which was re- 
jected in January 1961 on the grounds set forth ina decision by said 
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Land Office dated January 26, 1961, and that plaintiffs then appealed 
to the Director of the Bureau of Land Management, and that in Octo- 
ber 1961 the Associate Director of the Bureau of Land Management 
issued a decision dated October 23, 1961, affirming the rejection of 
plaintiffs’ protests, on the grounds set forth in said decision, and 
that thereafter plaintiffs appealed to the Secretary of the Interior 
who issued the decision challenged in this action; and denies each 
and every other allegation contained in paragraph 22 of the complaint. 

19. Admits the allegations contained in the first two sentences 
of paragraph 24 of the complaint, and that Congress has power to 
authorize the Secretary to consummate private exchanges for reasons 
it deems appropriate; and denies each and every other allegation 
contained in paragraph 24 of the complaint. 

20. Admits that the Secretary made the findings and statements 
and reached the conclusions which appear in his decision dated 
August 14, 1962 (Exhibit A to the complaint) and denies each and 
every other allegation contained in paragraphs 25, 26, 27, 28, 29 
ane 30 of the complaint. 

21. Admits that the Taylor Grazing Act vests the Secretary 
with certain responsibilities, and that he reached the conclusions 
which appear in his decision dated August 14, 1962 (Exhibit A to 
the complaint); alleges that it is without knowledge or information 
sufficient to form a belief as to the allegations of paragraph 31 of 
the complaint with respect to what the Secretary contends; denies 
so much of said paragraph 31 as alleges that plaintiffs had no 
opportunity to be heard in the proceedings, and denies each and 
every other allegation contained in paragraph 31 of the complaint. 


| 
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22. Admits that years ago plaintiffs obtained access to and 
examined North American's initial applicatione and application 
amendments, the appraisal reports submitted by North American, 
the Bureau of Land Management appraisal reports, correspondence 
and various other documents in the files of the Bureau of Land 
Management, and that by letter dated April 3, 1961, the Associate 
Director of the Bureau of Land Management responded to a request 
by plaintiffs to examine certain other documents, as set forth in 
his decision dated October 23, 1961; denies the allegations con- 
tained in the last three sentences of paragraph 32 of the compiaint; 
and alleges that it is without knowledge or infor.mui-on sufficient to 
form a belief as to the truth of each and every other allegation con- 
tained in paragraph 32 of the complaint. | 


23. Admits chat the Secretary of the Interior has made cer- 
tain regulations (referred to in 43 CFR § 295.9) relating to proposals 
by the Department of Defense, for the withdrawal of public janda, 
governed by the provisions of sections 1, 2 and 3 of the Act of 
February 28, 1958 (72 Stat. 27), and that said Act provides in sub- 
stance that no public land shall, except by Act of Congress, | be with- 
drawn from settlement, location, sale or entry, for the use of the 
Department of Defense for defense purposes if it would result in 
the withdrawal of more than five thousand acres in the aggregate 
for any one defense project or facility of the Department of ‘Defense; 
and denies each and every other allegation contained in paragraph 
84 of the complaint. | 
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WHEREFORE defendant North American Aviation, Inc. demanus 
that the complaint herein be dismissed and that plaintiff pay it the 
costs of this action. 


Chadbourne, Parke, Whiteside & Wolff 
Attorneys for Defendant North 
American Aviation, Inc. 


By Charles Pickett 


Warren E. Baker 
Members of the Firm 


x * * 


[Verification dated November 1, 1962] 


{SURAT dated November 1, 1962] 


[Filed November 27, 1962] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS’ 
MOTION FOR PRELIMINARY INJUNCTION 


STATE OF CALIFORNIA ) 


COUNTY OF LOS ANGELES _) 


J. S. SMITHSON, being duly sworn, deposes and says: 


1. Iam the Senior Vice President -- Administration of North 
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American Aviation, Inc. ("North American"). I make this affidavit in 
opposition to plaintiffs’ motion for a preliminary injunction. 

2. By that motion, plaintiffs seek to restrain the Secretary of the 
Interior from taking any action to convey to North American any 
interest in certain public lands involved in an exchange application 
filed by North American (identified as Nevada 0-48847) under the 
Taylor Grazing Act. The Secretary approved the proposed exchange, 
finding it would benefit public interests. He rejected plaintiffs’ protests 
against North American's application after both the Reno, Nevada, Land 
Office and later the Associate Director of the Bureau of Labd Manage- 
ment had already rejected them. | 

3. North American's exchange application was filed on July 13, 
1958. A serious situation then confronted North American with respect 
to its defense and space work for the Government -- 2 situation which 


has become more serious as years have gone by. To understand the 


real situation, some background is necessary. 
North American and Its Activities 
4. For over two decades North American has been a lnighly 
important defense contractor. Since World War I substantially all of 
its sales have been made to the United States Government. | 
5. During World War II and for several years thereafter, North 


American's principal products were airplanes -- such as the famous 
F-86 Sabre Jet series of fighters which gave the United Nations air 
supremacy in the Korean hostilities and the later F-100 Super Sabre 
series of supersonic fighters. As far back as 1946, however. North 
American began to expand into non-aircraft fields. Its non- -aircraft 
activities expanded and for some years past have constituted the 
major part of North American's business. | 

6. In addition to airplanes, North American makes a wide 
variety of other products. They include large rocket engines (used 
in military and space programs), missiles and space vehicles, 
electronic guidance systems for missiles and atomic-powered sub- 
marines, and atomic energy equipment. Nearly all North American's 
products are sold to the United States. 
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The Importance of North American's Rocket 

Engine Activities 
7. Large rocket engines are vitally important to the defense and 
space programs of the United States. For military purposes, rocket 
engines are used to propel missiles. They also provide the booster 
power for this country’s space activities. Propulsion is the key to 
any missile or space exploration program, and rocket engines are the 
only known practical means of providing that propulsion. To develop 
the high thrust required, large rocket engines are essential when 
missiles or space vehicles of substantial size must be propelled. 

8. In 1946, North American began to develop a large liquid 
rocket engine. (Rocket engines are commonly called "liquid" and 
“solid” engines, depending on whether the propellant used -- which 
produces energy by chemical combustion -- is in a liquid or solid 
state.) Since then it has been steadily engaged in the development of 
large rocket engines. Rocket propulsion work is now a very sizeable 


part of North American's activities, carried on by its Rocketdyne 


Division. 

9. North American's large rocket engines are the major source 
of power for this country's inventory of operational ballistic missiles. 
They include engines which North American developed and built for 
the Atlas missile, the first United States operational intercontinental 
ballistic missile, the Thor and Jupiter intermediate-range missiles, 
and the Redstone tactical missile. 

10. The importance of North American's large rocket engines 
to this country’s space activities is indicated by a few figures. 

(a) North American's rocket engines provided booster power for 
130 of the 149 satellite launchings or deep space probes attempted by 
the United States through September 1962. 

(b) Through October 1961 the United States successfully launched 
56 satellites or deep space probes. Large rocket engines developed 
and made by North American provided booster power for 51 of those 
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successful launchings. Comparable figures to the present date are 
classified and may not be given here. | 

11. To mention only two examples, North American's Redstone 
engines were used to launch the successful sub-orbital flights of the 
United States astronauts in 1961. Its Atlas engines provided the booster 
power for this year's successful orbital flights of all subsequent 
United States astronauts. 

12. Much of North American's current rocket engine work is 
classified information. I can state, however, that North American is 
producing large liquid rocket engines for the Atlas and Thor missiles 
and the H-1 large liquid rocket engines for the Saturn space project. 


In development are its F-1 and J-2 large liquid rocket engines for an 
advanced version of the Saturn booster which will launch the Apollo 
space vehicle to land men on the moon. North American is also 
developing solid propellant engines, small liquid and solid propellant 
systems for orbital and space applications, and advanced concepts 
using nuclear and electric ion power. 

13. Despite the national importance of large rocket niiness they 
are developed by only a very small number of concerns in this country. 
For several years North American was the only company in the United 
States making large liquid rocket engines. Even now ony two other 
companies make such engines in this country. 


The Importance of Research, Development and | 
Testing, in North American's Rocket Engine Work 
14. The limited number of large rocket engine producers reflects 


the extremely complicated and difficult technical tasks involved in 
developing such engines. Very special skills are needed to develop a 
successful large rocket engine, and solve the abstruse and often un- 


| 


expected problems that arise in the course of the work. 


15. Rocket engine technology is far from static. Rapid strides 
have already been made in it but great improvements still lie ahead. 


Often they result from years of painstaking effort. Sometimes quick 
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break-throughs in the art are possible. No one can foretell when such 
a break-through will be made. 

16. Substantial improvements in large rocket engines -- as soon 
as possible -- are required for this country's military and space 
activities. For space exploration, it is also necessary to develop types 
of rocket engines which are quite different from those produced to now. 
In an expanding field like rocket engine technology, it would be fatal 
to stand stil. 

17. To satisfy the Government's needs, North American must keep 
abreast of all progress in the rocket engine field. Often it must lead 
the way into new frontiers. It has done pioneering work in many phases 
of rocket engine technology and continues to pursue unremittingly 
intensive research and development programs in rocket engine 
technology. These programs, which cover a multitude of technical 
matters, in turn entail extensive testing. 

18. A vast amount of testing is essential to develop and produce 
improved rocket engines. In 1961, North American conducted over 
2,800 large rocket engine tests and made 20,000 component tests. Not 
only the engines and their components, but the propellants and instru- 
ments must be tested. 

19. Elaborate testing is vital from the first basic research 
through delivery of the finished product. It is particularly necessary 
because North American is constantly "pushing the state of the art" -- 
working in advanced areas. Theoretical analysis must always be 
checked by practical tests. New concepts must be tested to prove they 
are feasible. Further tests are needed to transform laboratory models 
into workable components and subsystems. Experimental engines must 
be tested at length. Testing is needed also to demonstrate that the 


rocket engines will perform reliably under varying conditions of stress 


and environment. The value of this testing is shown by the greately 
improved performance and reliability of North American rocket engines. 
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The Problems Involved in Finding Test 
Sites for North American's Rocket Engine Work — 
20. North American's rocket engine testing cannot be undertaken 


in ordinary areas. Because of the special conditions obtaining, only a 
restricted number of test localities can be found. 

21. Rocket engines employ powerful propellants. They are high 
energy chemicals, which are designed to burn at very high temperatures 
and pressures. Rigorous precautions have to be taken. Distance from 
the test area is a prime method of ensuring safety. 

22. Safety considerations increase as rocket engines move into 
the use of new propellants. In all likelihood, most future rocket 
engines will use new high energy propellants. New propelignts must 
be tested thoroughly before they can be used in launchings. | | These 
exotic substances present special problems, especially when exploratory 
research is done. 

23. The testing of large rocket engines also produces terrific 
noise. For that reason, too, it may not be undertaken close to 
residential communities. Preferably it is done in sparsely populated, 
mountainous terrain where the noise can be deflected upwards and 
dissipated. 

24. In addition. rocket engine test stations can sstentore with 
each other. Interference increases in a crowded area. Especially is 
that so as individual tests tend to last longer, as is the case with certain 
of North American's new engines. | 

25. To avoid interference between test stations, a large area 
is needed. Test facilities which are spread out have two prime 
advantages. They permit more testing and also more tests of long 
duration. 

26. Because of these considerations, rocket engine Hater and 
development needs a large, fairly remote location providing ample 
buffer zones to afford protection from the operations. Remoteness and 
size alone. however, are not enough. Adequate water must be available 
for testing. The climate must be favorable for outdoor teating. There 
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must be ready access to power and other utilities. To attract and hold 
technical personnel, moreover, the location must not be too distant 
from a city where people can live comfortably. A site meeting all these 
desiderata is not easy to find. 


North American's Need for the Site Involved 
In This Action 


27. When North American began to develop large rocket engines, 
it was fortunate enough to find a suitable rocket engine test site in the 
Santa Susana mountains about thirty miles north of Los Angeles, 
California, where most of its activities were then located. (Other states 
in which North American now conducts operations include Missouri, 
Nevada, Ohio, Oklahoma, Texas and West Virginia.) 

28. As the need for improved rocket engines grew, more and 
more test facilities were erected at the Santa Susana site. Some of 
North American's atomic energy operations, which were appropriately 
conducted at such a site, were also located there. 

29. The Santa Susana site has now been developed to maximum 


capacity. It is so saturated that operations at the test sites there are 
subject to certain limitations. Sufficient long duration testing cannot 
be undertaken at the site because of interference between the existing 
test stations. 

30. Years ago it became apparent that the Santa Susana site was 


approaching the limit of its effective capacity. To meet the great 
demands on North American, another test site had to be found. It had to 
be acquired and developed in time to avoid interrupting or slowing 
down the progress of North American's research and development work. 
31. North American realized that time was precious, and as far 
back as 1956 sent a survey team to investigate potential test sites in 
eleven western states. A new site had to meet the desiderata already 
mentioned and be large enough to enable North American to satisfy 


the expanding Government requirements. 
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32. Months were spent in the investigation. After careful 
evaluation of many possible sites, a site in Washoe County, Nevada, 
was chosen. Lying in a region northeast of Reno, running well into the 
Virginia Mountains, it includes the Government lands involved in this 
action. | 


The Problem Presented by the Checkerboard 
Land Pattern in the Washoe County Area | 
Selected for North American's New Test Site 


33. To assemble the large area needed mainfestly would take 
time. Knowing that time was of the essence, North American began 
in 1956 to acquire the land for the new site. 

34. North American encountered many problems -- dome of 
which are mentioned below -- in its endeavors to assemble its new 
site. With one basic exception, however, all have now been resolved. 
Yet although North American now has over 60,000 acres in Washoe 
County, Nevada, they do not form a cohesive tract because of the 
existing ''checkerboard" land pattern. | 

35. This checkerboard pattern is a vestige of the Government's 
former railroad land grant policy. In Nevada and other western states, 
the Government made grants of alternate sections of public land to the 
railroads. After these grants were made, public and private ownership 
of land alternated. A map colored to reflect the difference in owner - 
ship of the alternate sections looks like a checkerboard and the land 
pattern is therefore commonly called a checkerboard. | 

36. Such a checkerboard pattern exists in the Washoe! County 
area where North American has been trying to assemble its new site. 
Interspersed with lands now owned by North American are 10,000-odd 
acres of checkerboard lands still owned by the Government. The 
Government lands (''the selected lands") are in mountainous country 
within a grazing district administered by the Department of| the 
Interior under the Taylor Grazing Act. 


108 


37. A checkerboard pattern is a serious obstacle to development 
of the land affected. As I understand it, the Taylor Grazing Act has 
a provision making it possible to remove this obstacle by exchanging 
privately-owned land for Government land. Sometimes -- as is the case 
here -- an exchange of lands in two checkerboard areas will consolidate 
tracts for both the Government and the private owner. 

38. Realizing that an exchange of land would solve the problem 
existing because of the checkerboard pattern in the Washoe County 
area, North American acquired over 20,000 acres of privately-owned 
checkerboard lands in another grazing district in Pershing County, 
Nevada. An exchange of those lands ("the offered lands") for the selected 
lands in Washoe County would give the Government a consolidated tract 
in Pershing County and North American such a tract in Washoe County. 


The Exchange Application 
Involved in This Action 


39. Accordingly, North American caused an application to be 
filed in July 1958 under the Taylor Grazing Act to exchange the offered 
lands (i.e., the checkerboard lands it had acquired in the Pershing 
County grazing district) for the selected lands (i.e., the checkerboard 
lands which the Government owned in the Washoe County grazing 
district). 

40. As amended in 1959, this application (Nevada-048847) offered 
to exchange somewhat more than 20,700 checkerboard acres owned by 
North American in Pershing County for just over 10,800 checkerboard 
acres owned by the Government in Washoe County. 

41. Both North American and the Government had appraisers 
value the property involved in the proposed exchange. On behalf of 
North American, two appraisers valued the offered lands at $120,000 
and the American Appraisal Company valued the selected lands at 
$78,590. The Land Examiner for the Government valued the offered 
lands at $90,100 and the selected lands at $86,400. 
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The La Rues' Protests and North 
American's Negotiations With 
the La Rues 


the La Rues | 

42. The La Rues filed a formal "Objection and Protest ‘ against 
the proposed exchange in March 1959. They filed a “Supplemental 
Protest" against the application in December 1960. Since then, they 
have filed a great many other papers in their attempt to block the 
exchange application. | 

43. Both before and after those protests were filed, North 
American made sincere efforts to reach an amicable under standing 
with the La Rues and thus avoid controversy. That was in conformity 
with our policy to obtain the new site, of such national importance, as 
speedily and harmoniously as possible. | 

44. Since the complaint and Mr. La Rue's affidavit attached 
thereto as Exhibit D refer to North American's efforts in a wholly 
garbled fashion, it unfortunately becomes necessary to repeat what 
I said about that affidavit in a reply affidavit filed with the Secretary 
in July 1962: "Mr. La Rue's affidavit contains so many inaccuracies 
and omits so much pertinent information that it would take many pages 
to set the record straight." | 

45. Without going into details, the basic difficulty is that Mr. 
La Rue's demands have gone far beyond what we regard as reasonable 
limits. Originally the price demanded for his ranch was $1, 500.000. 
His last proposal before this action was begun would have cost North 
American a sum estimated at well over $400,000. Although he says 
North American offered a "nominal cash amount" (complaint, par. 16), 
actually North American offered to buy the La Rues' ranch for 
$150,000-- many times the ranch's appraised value, and far in excess 


of its reasonable value and what Mr. La Rue admitted a rancher would 
| 


expect to pay for it. 

46. In this connection, the complaint refers inaccurately to an 
arrangement between North American and certain ranchers named the 
Steads, described as "a rancher with inferior grazing i 


110 


(complaint, par. 15). (My understanding is that the Steads actually have 
more extensive grazing privileges than the La Rues. Details are given 
in an accompanying affidavit.) Some facts about this arrangment are 
enlightening. 

(a) Far from enabling the Steads to graze exclusively on 
any land, the agreement with them simply permits them to make an 
interim -- and steadily diminishing -- grazing use of North American's 
property during the period it is being progressively converted to national 
defense and space uses. North American has already erected one 
facility, and is currently constructing other facilities, on land it 
already owns in theWashoe County area. (Some details are given in an 
accompanying affidavit.) As more and more facilities are built, less 
and less grazing will be possible. 

(b) Even this interim and diminishing grazing is subject to 
North American’s control For North American expressly reserved the 
right to exclude the Steads at any time from grazing on "all or any 
part” of its land, by fencing off the property (Exhibit C to the complaint, 
par. 3). Fencing would not entail any great expense, especially since 
North American’s facilities must be fenced off anyhow, for security and 
safety reasons. 

{c) Under the Stead arrangement, North American obtained 
the very valuable right of first refusal over the Steads’ substantial 
holdings (Exhibit C to the complaint, pars. 2 and 5). That was a key 
provision without which North American would not have undertaken 
any activity in the area. It prevented the large Stead acreage from 


being conveyed for use to the disadvantage of North American's national 


defense and space projects. The Stead arrangement thus facilitated 
the very projects, which the La Rues are striving here to block. 

47. In view of the background, North American is convinced that 
further negotiations with the La Rues would be futile. Under the 
circumstances, the only practical procedure apparent was to have a 


fair figure fixed by a disinterested third person. 
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48. Accordingly, during the proceedings in the Department of 


the Interior, North American formally made two proposals whereby an 
impartial third person would fix such an amount. | 

(a) North American's Answer dated April 27, 1961, submitted 
to the Director of the Bureau of Land Management, pointed gut that the 
matter could be settled amicably by paying the fair and reasonable value 
af the La Rues’ ranch as fixed by an impartial appraiser. North 
American offered to pay that amount if the La Rues would ac cept it. 

The La Rues’ reply to that Answer ignored North American's offer. 
That offer was repeated in North American's Answer dated January 31, 
1962, submitted to the Secretary of the Interior. Once again it was 
ignored in the La Rues' Supplemental Reply. 

(b) Alternatively, North American offered in an affidavit by 
me filed with the Secretary in May 1962 to pay the fair and reasonable 
value of grazing privileges on Government sections which the La Rues 
might lose as a result of the consummation of the exchange, as deter- 
mined by an impartial appraiser. This offer too was unacceptable to 
the La Rues. | 

49. Asa last effortto cut the Gordian knot, North American offers 
the following proposal. It is willing to pay a fair and reasonable amount 
for the La Rues' ‘entire ranch -- or, if the La Rues prefer, that ranch 
less the parcel on Section 28 on which the La Rues have a house. It 
proposes that the Court fix that amount. North American does not 
believe it should pay any legal fees or expenses incurred by the La Rues 
in their attempt to block the exchange -- it cannot recover its legal 
fees or expenses from the La Rues, even though their position has been 
held erroneous through the Departmental proceedings. Nonetheless, if 
the Court should ultimately conclude the amount should include a 
reasonable sum -- having regard to the fair and reasonable value of the 
La Rues' ranch -- by way of a reasonable attorney's fee for the work 
done by the La Rues' counsel, up to now, in this action and the prior 
proceedings in the Department of the Interior directly involving exchange 
application Nevada-048847. and reimbursement for the reasonable 
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expenses actually incurred therein, North American will abide by the 
Court's conclusion in that regard. If the La Rues will undertake to 
accept the amount fixed by the Court, for their entire right, title and 
interest in their ranch (or that ranch less the parcel on Section 28, as 
the case may be), and forthwith terminate this action and abandon their 
protests for all time, North American will undertake promptly to pay 
the La Rues that amount after it is fixed by this Court. Alternatively, 
North American will promptly pay the La Rues the fair and reasonable 


value of any grazing privileges on Government sections which they may 


lose 2s 2 result of the consummation of the exchange, as determined 
by the Court, if they terminate this action forthwith and abandon their 
protests for all time. 

50. North American makes this proposal, as it made its prior 
proposals, not because it lacks confidence in its legal position -- which 
it regards as eminently sound -- but as a means of avoiding further 
litigation which can potentially redound to the grave disadvantage of 
the country as a whole. The proposal is, of course, wholly without 
prejudice. 


The Adverse Effect of Delay in 
Consummation of the Exc e 


51. North American urgently needs the new test site so that it can 
expand its facilities and installations to meet its current and projected 
program requirements. 

52. The necessary expansion is already under way. North 
American has made and is currently making substantial improvements 
on the lands it now owns in the area. Those improvements include an 
Advanced Solid Propellant Facility, which has been constructed, and an 
Advanced Liquid Propellant Facility and a Space Engine Facility, both 
of which are in process of construction. The total cost of the lands 
and the improvements already completed or now in progress will 
exceed $5,000,000. 
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53. The improvements mentioned above, however, will not suffice. 
Further expansion of North American's facilities and installations 
will be essential. Under its present plans, additional improvements 
costing several times $5,000,000 would be constructed in the area of 
the selected lands, if North American is able to consummate the exchange 
involved here. Plans for the full development of that area cannot be 
implemented, however, until the exchange is consummated. , 

54. Delay operates greatly to North American's disadvantage. 
The delay in consummating the exchange has already affected North 


American adversely. It would have been preferable, both to save money 
ard to use the land to maximum advantage, to build part of the installations 
already mentioned on parcels of the selected lands. Because of the 

delay in consummating the exchange, however, those parcels were not 
available. Hence North American was obliged to use less satisfactory 
land for those installations. This increased their cost and, what is 

more harmful from a long-range standpoint, prevented the land from 


being utilized to maximum advantage. | 

55. It is hard to translate into dollars the serious damage which 
North American has suffered as a result of the delay that has already 
taken place while the exchange has been held up. That damage will 
continue to mount while the exchange remains unconsummated. Mean- 
while, moreover, North American's problems in developing the new 
test site -- which are difficult enough in any event -- are saa 
by the uncertainties caused by the delay. 

56. Quite apart from the additional expense and needless duplication 
of effort involved, it would not be practicable for North American to 
shift to a different test site -- assuming one could be acquired -- and 
maintain the necessary rate of expansion of facilities. North American 
has already spent many years trying to acquire the new test site in 
Washoe County, but it still does not own it. No reason exists to believe 
that another test site could be acquired elsewhere in any shorter period. 
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Long before then, North American's facilities would be inadequate to 
prosecute all the research and development work which it must be pre- 
pared to undertake to further national defense and space programs. 

57. Further delay in consummation of the exchange will, in my 
opinion, redound to the prejudice of the public interests served by North 
American's work, especially in the field of rocket engines. Denial of 
this motion will enable that work to go forward with maximum efficiency. 

/s/ J. S. Smithson 
{ JURAT dated November 1, 1962] 


[ Filed December 27, 1962] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS’ MOTION 
FOR A PRELIMINARY INJUNCTION 


STATE OF NEVADA ) 


COUNTY OF yAsHOE} oe 

GEORGE R. CAMPBELL, being duly sworn, deposes and says: 

1. Iam employed by North American Aviation, Inc. (which I shall 
call "North American”) and have been in its employ for seven years. 
Since July 1959 my residence has been in Reno, Nevada. Most of the 
last four years I have spent in Nevada in connection with North American's 
efforts to assemble and develop a large tract of land located in Washoe 
County, Nevada, in an area northeast of Reno. 

2. During the last four years, I have spent a good deal of time on 
matters relating to North American's key exchange application (Nevada- 
048847) involved in this action, which the plaintiffs (whom I shall call 
“the La Rues”) have been resisting for a long while. 

3. The exchange application which I have mentioned was filed to 
enable North American to assemble a cohesive or consolidated tract in 
the Washoe County area by an exchange of lands under the Taylor Grazing 
Act. North American proposed thereby to exchange certain checkerboard 
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lands which it owned in a grazing district in Pershing County, Nevada 

(which I shall call the "offered lands") in exchange for certain Government- 
owned checkerboard lands in a grazing district in the Washoe County area. 

Following usual practice, I shall call the latter the'selected/ lands"; 

the La Rues now refer to them as "select land," although there is noth- 


ing select about them. 
The Reno Activities of the La Rues 
4, From the references in the complaint to the La Rues and their 
Monte Cristo Ranch, one might suppose the La Rues depend for their 
livelihood on that ranch and have their sole residence there. | The fact 
is that Mr. La Rue is a Reno accountant; his business address is 522 
California Avenue, Reno, and he maintains a residence at 1130 Arlington 
or South Arlington Avenue, Reno. | 
* *x * * * 
141. The records of the County Assessor of Washoe County, which 
I have also examined, list the residence at 1130 South Arlington Avenue, 
Reno, as owned by W. Dalton La Rue. They give the current appraised 
value of that property (land and improvements) as $24, 880 and its current 
assessed value at $6,220. The house is on a corner lot ina_ good resi- 
dential area of Reno. Attached hereto as Exhibit 4 and made a part hereof 
is a photograph, taken earlier this month, of the La Rue residence at 
1130 South Arlington Avenue, Reno, showing the house and its two-car 
garage. | 
The Area of the Selected Lands | 
12. The selected lands are in a mountainous part of Washoe County, 
Nevada, many miles to the northeast of the cities of Reno and Sparks. 
For the most part they lie on the western slope of the Virginia Mountains, 
in rough country. | 
13. The map attached to the complaint as Exhibit B is incomplete 
and inaccurate in several respects. Its label “Monte Cristo Grazing 
Range" is incorrect. It suggests, too, that North American is currently 
seeking to acquire a large tract of grazing land in the northern corner of 
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the area between Nevada Highway 33 and the Indian Reservation boundary. 
Although North American once filed an exchange application with respect 

to that tract, it has long since ceased to prosecute it and has no intention 
whatever of seeking to acquire those lands. 

14. Attached hereto as Exhibit 5 and made a part hereof is a contour 
map, prepared by joining together four United States Geological Survey 
maps, showing the selected lands (colored in red). Exhibit 5 also shows 
the lands east of State Highway 33 owned by North American (colored in 
blue) and the five parcels owned hy the La Rues (colored in yellow), the 
northernmost of which is marked "Monte Cristo Ranch" on the Geological 
Survey map. Reno is too far to the west to appear on Exhibit 5, but part 
of the city of Sparks, which is east of Reno, is shown in the lower left- 
hand corner. 

15. Grazing privileges on lands owned by the United States depend on 
on the ownership of what are called “base lands." Those privileges are 
usually expressed in terms of Animal Unit Months (AUM's); more graz- 
ing is possible when the number of AUM’s increases. With respect to 
the selected lands shown on Exhibit 5, the records of the Carson City 
Grazing District of the Bureau of Land Management, Department of the 
Interior, show the following maximum AUM’s at the present time: 


Base Property Owner Total Annual AUM’s 
La Rues 1,690 
North American 1,690 


16. In addition, extensive base lands in the Warm Springs Valley 
area shown on Exhibit 5 hereto are owned by James E. and William Stead. 
(Those lands, which are not colored on Exhibit 5, are located in Townships 
21 and 22 North, Ranges 21 and 22 East, in an area bordering the south 
and east boundaries of the colored portion of Exhibit 5). The Steads 
have maximum grazing privileges, according to the records of the Carson 
City Grazing District, of 3,762 AUM’s. There is nothing "inferior" about 
the grazing privileges of either the Steads or North American. 
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Diminution of Grazing in the Area of the 
Selected Lands in Recent Years 

17. Grazing in the area of the selected lands has diminished in 
recent years. As Exhibit 5 shows, most of the land surrounding the 
checkerboard selected lands is now owned by North American. As that 
property is progressively converted to North American's national de- 
fense and space work, and withdrawn from grazing use, the amount of 
grazing in the area becomes progressively less. | 

18. North American has already erected an Advanced Solid Pro- 
pellant Facility on the Former Crosby and Burke grazing property in 
Sections 18 and 19, Township 22 North, Range 22 East, which borders 
on the three parcels of the selected lands, including the two most souther - 
ly parcels. A whole section and a half are fenced off around this instal- 
lation, and no grazing may be carried on there. The facility, containing 
nine small buildings, was erected to develop test amounts of high energy 
solid rocket propellants. Currently North American is conducting classi- 
fied research and development for the Air Force at this installation. 


19, Presently under construction in the area of the selected lands 


are two other North American installations. 

(a) Nearing completion is an Advanced Liquid Propellant 
Facility, being built on Section 7 to the north of the Advanced Solid Pro- 
pellant Facility. This installation has also been fenced off. The research 
facility will be used to conduct tests for the development of high perfor - 
mance rocket engines. In addition to several buildings, this installation 
will contain a rocket engine test stand (to evaluate the performance of 
high energy liquid rocket fuels), several storage tanks (of which one will 
store high pressure gaseous nitrogen), a liquid nitrogen cascade system, 
and associated improvements. As soon as the construction is completed, 
North American will begin at this installation classified work on an ad- 
vanced propellant, under an Air Force contract. 


(b) Recently construction began, on North Anseriean pro- 


perty not far from the westernmost parcel of the selected lands, on the 
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first stage of a Space Engine Facility. Work has also begun on the first 
supporting building for that facility. The initial activity at this facility 
will be done on engines for the Gemini space vehicle. 

20. All three installations already mentioned as presently under 
construction or already constructed have been funded exclusively with 
North American’s funds. 

21. In addition to these three installations, North American is 
planning to improve the area of the selected lands with an elaborate and 
extensive complex of other installations. These installations would in- 
clude testing facilities, laboratory space and buildings for product engi- 
neering. Together the installations would form a very large test facility 
center. The cost of the whole complex would be many times $5,000,000. 

22. Development of such a complex, however, cannot be under - 
taken until the key exchange application involved in this action is assured 
of consummation. In fact, the delay in consummating that application 
has already adversely affected North American's use of the area of the 
selected lands. 

23. Part of the installations mentioned above should preferably 
have been constructed on parcels of the selected lands, both from the 
standpoint of cost and in the interest of maximum utilization of the land. 
North American wished to use the selected lands for this construction. 
Since they were not yet available and the construction had to go forward, 
North American was obliged to use less satisfactory land for the purpose. 
The delay caused by the La Rues’ blocking of the exchange application 
has thus increased the cost of the construction already mentioned and 
prevented the land from being used to best advantage. 

24. Asa result of the construction already undertaken, land in 
the area of the selected lands has already been withdrawn from grazing 
use. Certain grazing leases had previously been cancelled by North 
American. The installations erected by North American (and much sur- 
rounding acreage) in the area must be fenced, for safety and security 


reasons. The enclosed land is, of course, unavailable for grazing. 
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As facilities are expanded, and more and more facilities are! ‘built, there 
will be less and less grazing land available in the area of the selected 
lands. 


The Monte Cristo Ranch 

25. The La Rues own five parcels in the area of the selected 
lands (see the yellow parcels on Exhibit 5). They do not own any of the 
other land in that area on which their cattle graze. | 


26. The five parcels constituting the La Rues' Monte Cristo Ranch 
did not come under common ownership until 1951. That appears from the 


title records of the Recorder of Washoe County and of the Land Office, 
State of Nevada, which I have examined. Those records ce reveal the 
following facts. | 

(a) Two of those five parcels were owned by the State of 
Nevada until the last decade. 

(b) One of those parcels -- the westernmost of the La Rues' 
five parcels, i.e., their so- -called winter headquarters on the south half 
of Section 10, Township 22 North, Range 21 East -- was acquired by the 
State of Nevada from the United States in March 1891 and retained by the 
State until December 1951, when Ira George Blundell acquired title to it 
(and certain other land) by Patent No. 12722, dated December 3, 1951, 
and recorded December 14, 1951. Attached hereto as Exhibit 6 and made 
a part hereof is a certified copy of said patent. | 

(c) Another of those parcels -- the easternmcst of the La 
Rues' five parcels, i.e., the north half of the northeast quarter of Section 
10, Township 22 North, ee 22 East -- was similarly acquired by the 
State of Nevada in March 1891. The State retained this parcel until 
February 1950, when Ira George Blundell acquired title to it by Patent 
No. 12506, dated February 21, 1950, and recorded December 14, 1951. 
Attached hereto as Exhibit 7 and made a part hereof is a certified copy of 
said patent. 
(d) The State of Nevada did not lease either of these parcels, 

for grazing or other purposes, during the long period that it retained 
their ownership. | 
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27. According to the records of the County Assessor of Washoe 
County, which I have examined, the present Monte Cristo Ranch contains 
1,562.27 acres and currently has an assessed value of $16,710 divided 
as follows: 

Land $ 4,765. 

Improvements 2.555. $ 7,320. 

Personal Property 9, 390. 
(livestock, machinery. etc.) 


TOTAL $16,710. 


The livestock consisted of 180 cows, 7 bulls and 80 calves. 

28. To assess the value of the land, the assessors determined 
how many acres fell within each official land classification established by 
the State Tax Commission of Nevada, and assigned thereto dollar values 
established by the Commission for those classifications. According to 
the records of the same County Assessor. the 1,562.27 acres constitut- 
ing the present Monte Cristo Ranch was classified as follows: 

Number of Official Land Value Per Assessed 
Acres Classification Acre Valuation 

Third Class Cultivated $50. $ 500. 

Second Class Meadow 25. 500. 

First Class Grazing . 120. 

Second Class Grazing Z. 2, 220. 

Third Class Grazing S 1, 224. 

160. 27 Barren : 201. 


1,562.27 $4, 765. 
Ls 


— 


29. Reference is made in paragraph 11 of the complaint to a chattel 
mortgage given by the La Rues on their Monte Cristo personal property 
to secure an $18,000 loan. It fails to mention, however, that this chattel 
mortgage was given some years after North American's key exchange 
application was filed, with full knowledge of that application. 

(a) The exchange application involved here (Nevada-048847) 
was filed on July 31, 1958. 
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(b) The La Rues' original formal "Objection and Protest" 
against that application was dated March 11, 1959. | 

(c) The La Rues filed a legal memorandum in fpposition to 
the exchange application in November 1959. 

(d) More than a year after their initial protest, the La Rues 
executed what evidently is the chattel mortgage referred to in the com- 
plaint. The records in the office of the Recorder of Washoe County, 
according to my examination, show only one unpaid chattel mortgage by 
the La Rues. Dated the 10 th day of July, 1960, and acknowledged and 
filed on July 22, 1960, it recites that it was made "by W. Dalton La Rue, 
Sr. and Juanita S. La Rue, his wife, both of the City of Reno, County of 
Washoe, State of Nevada" and was given to secure an $18, 000 note 
(payable by July 10, 1965) to one Wm. A. Hirsh, Jr. The purpose of the 
note is not stated; it may well have been given for money borrowed to use 
in trying to block the North American exchange application against which 
the La Rues had already filed a protest well over a year before. A photo- 
static copy of this mortgage on file in the office of the Recorder of Was- 
hoe County is attached hereto as Exhibit 8 and made a part hereof . 

30. Mention is also made in the complaint (paragraph 10) of im- 
provements made by the La Rues on "the public range." Here too the 
facts are interesting. 

(a) The records of the Carson City Grazing District No. 3, in 
which the selected lands lie, have been examined recently. ‘They show the 
La Rues made 29 applications to make improvements in that District. 

Of them, 28 were filed in 1959 -- many months after North American's 
exchange application (Nevada-048847) had been filed. At most 18 of the 
29 applications relate to the selected lands. No less than 17 of those 18 
applications were filed on February 3, 1959 -- not long before the La 
Rues finally filed their formal "Objection and Protest" -- and the last 
was filed June 11, 1959. 

(b) Under the decision of the Secretary of the Interior, North 
American is obliged to reimburse the La Rues for their improvements 
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made on the selected lands. Their maximum value was estimated as 


somewhat under $4,200. On August 29, 1962, Mr. La Rue was sent a 
check for $4,500 to cover these improvements. This check is still out- 
standing. 

31. The La Rues’ grazing privileges are limited to a maximum of 
206 cattle and 6 horses, and the current records of the County Assessor 
of Washoe County show that the Monte Cristo Ranch livestock consists of 
only 187 adult cattle, of which 180 are cows. That such a cattle ranch is 
not generally regarded as a desirable economic unit appears, for example, 
from Exhibit 9 attached hereto and made a part hereof, a true copy of 
pages 19 through 21 of the proceedings on November 4, 1960, of the 
Seventh Annual Feed Conference sponsored by the University of Nevada 
(Max C. Fleischmann College of Agriculture, Department of Animal 
Husbandry and Agricultural Extension Service) in cooperation with the 
Nevada Feed Industry, consisting of an address by Lyle McCartney, 
Chief Appraiser, First National Bank of Nevada, entitled "Economic 
Unit -- Range Operation.” In it, Mr. McCartney states: "It seems to 
me that at the present time a 300 cow operation is about a minimum for 
one man in a range type operation" (p.19), and "I feel the 300 head oper - 


ation is a minimum necessary for an economic unit" (p. 20). 


The Offered Lands 

32. Most of the statements in the complaint about the offered 
lands are completely incorrect. They are fully demolished by the facts 
adduced in the Department of the Interior proceedings. 

33. Typical are the assertions in the complaint that "North American 
is the owner of lands surrounding the offered land" (paragraph 20) and 
that "North American is the owner of lands surrounding the offered land" 
(paragraph 20) and that "Privately-held lands in the vicinity of the offered 
ones are all owned by North American" (paragraph 28). Those assertions 
are simply contrary to fact. 

34. If the proposed exchange involved here is consummated, North 


American will not own the "lands surrounding the offered land." On 
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the contrary, the Government will then own a solid block of land, of 
which the offered lands will form a part. North American will own less 
than 2,000 acres, consisting of three isolated tracts, in the whole of 
Pershing County; they surround nothing and, indeed, the acreage has 
already been offered to the Government under another exchange appli- 


cation. 


/s/ George R. Campbell | 
| 
| 


(SEAL) 
[JURAT dated October 30, 1962] 


[ Filed November 27, 1962] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS’ MOTION FOR 
A PRELIMINARY INJUNCTION 


__CA PRELIMINARY INJUNCTION 


STATE OF NEW YORK _) 
) ss.: 
COUNTY OF NEW YORK ) | 
CHARLES PICKETT, being duly sworn, deposes and says: 
1. Iam a member of the firm of Chadbourne, Parke, Whiteside 


& Wolff, attorneys for North American Aviation, Inc. (hereafter called 
"North American"), and make this affidavit in opposition to a motion by 


plaintiffs for a preliminary injunction. 

2. In the proceedings in the Department of the iitevion giving rise 
to this action, my firm represented North American from March 1961, 
and I am fully familiar therewith. | 

3. Attached hereto and made a part hereof are true copies of the 
following documents: 

Exhibit 1 -- the decision by defendant Udall, the Secretary of the 
Interior, dated August 14, 1962, involved herein. 

Exhibit 2 -- plaintiffs’ formal "Objection and Protest, " dated March 
11, 1959, to the North American exchange application involved herein. 
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Exhibit 3 -- a decision by the Chief, Lands Adjudication Section, 
of the Reno, Nevada, Land Office, dated November 2, 1960, relating to 
North American's exchange application involved herein. 

Exhibit 4 -- the report of the Land Examiner, Bureau of Land 
Management, Department of the Interior, dated April 29, 1960, on the 
lands offered by North American (which I shall call the "offered lands") 
and the Government lands which North American seeks to acquire in ex- 
change (which I shall call the "selected lands"), without the accompany- 
ing maps. 

Exhibit 5 -- the decision by the Manager, Nevada Land Office, 
dated January 26, 1961, dismissing plaintiffs’ protests against North 
American’s exchange application. 

Exhibit 6 -- the decision by the Associate Director, Bureau of 
Land Management, dated October 23, 1961, on plaintiffs’ appeal from 
the decision which is Exhibit 5 hereto. 

4. During the proceedings in the Department of the Interior, plain- 
tiffs had ample opportunity to present their position and furnish factual 
material and legal arguments to support it. 

5. The North American exchange application involved herein 
(Nevada-048847) was filed on July 31, 1958. 

6. Subsequently, North American amended its application and sup- 
plied information showing the national defense and space purfoses which 
would be promoted by effectuating the exchange, including a letter by its 
Senior Vice President -- Administration to the State Supervisor, Bureau 
of Land Management, Reno, Nevada, dated December 14, 1959 (a copy 
of which is attached to the affidavit of Frances Lavender herein as Exhibit 
8) and a supplemental letter to the Bureau of Land Management dated 
January 6, 1961 (a copy of which is attached to the same affidavit as 
Exhibit 9). 

1. Plaintiffs filed a formal "Objection and Protest,"' dated March 
11, 1959, to North American's application (see Exhibit 2 hereto). Ac- 
cording to a "Supplemental Protest" filed thereafter, plaintiffs had learned 

in February 1959 of the filing of the application. 
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8. Subsequently, it appears from a letter by plaintiffs’ Washington 
counsel to the Director, Bureau of Land Management, dated September 
21, 1959 (a copy of which is attached to the affidavit of Frances Lavender 
herein as Exhibit 10), plaintiffs’ counsel conferred with several persons 
in the Department of the Interior about the matter. The letter mentions 
such conferences "early in July,"' on July 29 and August 28, as well as 
a prior letter by counsel to the Secretary dated September 18, 1959. 

9. Plaintiffs then filed a "Statement" dated November 9, 1959 
(a copy of which is attached to the affidavit of Frances Lavender herein 
as Exhibit 7), containing legal arguments in opposition to North Ameri- 
can's application involved herein, as well as two other applications. 

10. Following further correspondence, according to a decision 
rendered by the Reno, Nevada, Land Office: "By letter of December 15, 
1959, Assistant Secretary Roger Ernst invited the protestants [13655 
plaintiffs herein] to submit to the Land Office any and all material they 
wished to have considered in connection with our arriving at a decision 
in the case on the application in question" (see Exhibit 5 hereto, page 5). 

11. The same decision states that on December 21, 1959, and on 
January 11, 1960," plaintiffs’ Chicago “attorney, Richard H. Levin, was 
notified in writing by this office that Mr. LaRue or his authorized repre- 
sentatives were welcome to inspect the Land Office records at their 
convenience" (see Exhibit 5 hereto, p. 5). According to plaintiffs" state- 
ment on one of their appeals in the Department of the Interior, the in- 
spection took place on January 28, 1960. According to the Associate 
Director, Bureau of Land Management, "the public portion of the file 
was made available" for plaintiffs’ inspection by the Land Office (see 
Exhibit 6 hereto, p. 6). ! 

12. North American submitted appraisals of the selected lands 
and the offered lands. The selected lands, consisting of 10, 807.41 
acres in Washoe County, Nevada, were appraised by the American Ap- 
praisal Company at $78,590. The offered lands, consisting of 20,763.48 


acres in Pershing County, Nevada, were appraised by two other experienc- 
| 
ed appraisers at $12,000. | 
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13. The Land Examiner appraised both the selected lands, which 
he valued at $86. 400, and the offered lands, which he valued at $90, 100 
(see his report, Exhibit 4 hereto). 

14. In response to an inquiry by the Nevada Land Office, North 
American consented by a letter of December 29, 1959, to the inspection 
by plaintiffs of the appraisal reports it had submitted. Thereafter plain- 
tiffs inspected those reports and the Land Examiner's report, on which 
it commented in its subsequent appeals in the Department. But plain- 
tiffs submitted no appraisal to the Nevada Land Office. 

15. Under date of November 2, 1960, in connection with North 
American's exchange application and a homestead application by one 
Malcolm McGuire, the Chief, Lands Adjudication Section, of the Reno, 
Nevada, Land Office rendered a decision rejecting the McGuire applica- 
tion, finding the exchange proposed by North American to be in the public 
interest and authorizing publication of the exchange (see Exhibit 3 hereto). 

16. The next month plaintiffs filed a 19 page brief called "Supple- 
mental Protest," dated December 8, 1960 {a copy of which is attached 
to the affidavit of Frances Lavender herein as Exhibit 6) in opposition to 
North American's application. 

17. The Manager, Nevada Land Office, rendered a decision, dated 

January 26, 1961, dismissing plaintiffs’ "Objection and Protest" and 
"Supplemental Protest” (see Exhibit 5 hereto.) 

18. Plaintiffs then appealed to the Director of the Bureau of Land 
Management. Their 41 page "Statement of Reasons," dated March 20, 
1961, in support of that appeal argued, among other things, that the 


public interest would not be benefited by the proposed exchange and that 


that question could be resolved as a matter of law. 

19. After North American filed a lengthy Answer to this "State- 
ment of Reasons," plaintiffs filed in July 1961 a 60 page "Reply" to that 
Answer. 

20. By a decision dated October 23, 1961, the Associate Director, 
Bureau of Land Management, affirmed the rejection of plaintiffs’ protests 
{see Exhibit 6 hereto). 
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21. Plaintiffs then appealed to the Secretary of the Interior bya 
notice of appeal dated November 20, 1961. At the end of December 1961, 
they filed with the Secretary a 38 page "Statement of Reasons, " which 
asserted that the question of public interest was "a question of law" and 
“legal question." While this "Statement of Reasons" made many con- 
tentions, it did not mention any mortgage or pledge which plaintiffs had 
made or claim that it prevented or affected the proposed exchange in any 


| 
way. Attached to this "Statement of Reasons" were seven exhibits. One 


of them (now Exhibit E to the complaint) was an agreement that showed 
on its face it had been a matter of public record since January 1959. 
The other exhibits were affidavits evidently intended to offset plaintiffs‘ 
failure to submit any appraisal of the offered or the selected lands. 

22. Of the belated affidavits, two were made by appraisers. One 
refrained from saying he had inspected either the selected lands or the 
offered lands; he talked about the value of land in an “area" in Washoe 
County stretching about 30 miles, assigning a value to "relatively flat 
land with reasonable access to state highway 33,"' although the selected 
lands were not of that character at all. The other admittedly had not 
inspected the offered lands and expressed an opinion thereon solely on 
the basis of undisclosed “information."' The remaining affidavits were 
by laymen, none of whom had ever operated a ranch near the neighbor - 
hood of the selected lands. One of those affidavits was significant, how- 
ever, because it refuted many of plaintiffs’ assertions about the offered 
lands; the affiant, a resident of Lovelock, Pershing County, Nevada, 
swore on December 16, 1961, he "thas grazed livestock on the offered 
land now concerned in private exchange No. Nevada-048847 since 1938" 
(Ex. G to plaintiffs’ Statement of Reasons before the Secretary). 

23. With its Answer to plaintiffs' "Statement of Reasons" before 
the Secretary, North American submitted two supplemental appraisal 
reports by the appraisers who had previously appraised the lands on its 
behalf. The American Appraisal Company concluded that the selected 
lands were not worth any more than before. The two independent apprais - 
ers who valued the offered lands concluded that they had increased in value. 
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24. In March 1962, plaintiffs filed with the Secretary a 43 page 
"Supplemental Reply" to North American's Answer. Instead of applying 


unequivocally for oral argument before the Secretary, their Washington 
counsel said in a letter to the Secretary of March 14, 1962: "43 C.F.R., 
Section 221.36 provides that 'The Secretary may in his descretion grant 
an opportunity for oral argument before him or a person designated by 
him.' We believe that the issues in this case have been fully briefed 
and, so far as we can ascertain, there are no mis-apprehensions re- 
garding the issues by the Department. If, however, it is felt that oral 
argument would be helpful to the Department, or if doubts exist as to the 
views of the parties on any aspect of the applicable law or the relevant 
facts, then we would ask you to exercise your discretion to grant an 
opportunity for oral argument before final decision is reached." 

25. During the long proceedings, it had been suggested that North 
American was not really planning to use the selected lands for defense 
or space purposes. To apprise the Secretary of the status of North 
American's plans for development of the tract, North American filed 
in May 1962 an affidavit by one of its officers, J. S. Smithson, which 
described the actual developments to that time. In response, plaintiffs 
filed in July 1962 an affidavit (a copy of which is Exhibit D to the complaint) 
to which North American filed a reply by the same officer. The substance 
of Mr. Smithson’s affidavits appears in other affidavits which will be sub- 
mitted on this motion, and copies thereof are not attached hereto. 

26. The Secretary's decision herein is dated August 14, 1962 (see 
Exhibit 1 hereto). | Plaintiffs did not apply for reargument but instituted 
this action. 

/s/ Charles Pickett 

[JURAT dated November 14, 1962] 


[ Filed November 27, 1962] 


Report on 
North American Aviation, Inc. Private Exchange 
Application Nev.-048847 


Submitted to 
Charles E. Hancock 
Lands and Minerals Officer for Nevada 


By 


Nolan W. Roberts 
Land Examiner 


Starr Hill, Jr. 


Valuation Engineer (Mining) 


Reno, Nevada 
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INTRODUCTION 

North American Aviation, Inc., a Delaware corporation, revealed 
its plans to obtain lands in the vicinity of Reno, Nevada, for industrial 
purposes, to the Nevada State Supervisor by Section 8 Exchange Appli- 
cation Nev. -048847, dated July 31, 1958. 

As pointed out in a memorandum from the Director, May 29, 1957 
(5.04e:D)(re. N-010369), the Office of the Secretary prefers that exchanges 
be consummated with no mineral reservations or with both parties re- 
serving all minerals in the land. "An exchange in which the proponent 
would not convey the minerals in the private lands and in which the United 


States would convey the minerals in the public lands is not acceptable to 


this Department." 
The lands offered by North American Aviation, Inc., are owned by 
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them together with the mineral rights to the lands. The selected lands 


lie within the boundaries of Carson City Grazing District No. 3 and the 
offered lands lie within Winnemucca Grazing District No. 2. 

Both the offered lands and the selected lands are within the limits 
of railraod grant areas and the selected lands involve the alternate sections 
which are still in federal ownership. North American Aviation, Inc., 
has purchased or has options to purchase nearly all of the privately 
owned lands from their various owners within the boundaries of the 


selected area. | 


The lands were examined by a team of examiners conbisting of 
Land Examiner, Nolan W. Roberts, Valuation Engineer (Mining). Starr 
Hill, Jr., and Geologist, Alexander M. Peterson. The lands recommended 
favorably for disposal were examined for minerals and found to be non- 
mineral in character. The nonmineral character of the land was deter- 
mined by a surface examination which would not reveal the presence of 
deep-lying minerals which might or might not have present value. 

The field report is set up so as to contain statements of a general 
nature pertaining to the area of the selected lands and the offered lands 
as a whole, such as climate, elevation and other general factors. In 
addition, each section contains a sheet showing all details pertaining to 
that individual section, as well as a section plat outlining topography, 
other natural features, man-made improvements, and other factors 
pertaining to the use capabilities of each particular section. 

The purpose for setting the report up in this manner was so that 
an alternative means of classification, such as public sale, for any par- 
ticular section would be facilitated by having individual and separate 
papers pertaining to the section. Each section has a separate tabulation 
showing its appraisal allocation and the acreage involved. | 

Market value, or value as used herein, means the amount of cash 
or on terms reasonably equivalent to cash which a property could be 
expected to bring within a reasonable length of time in an open market 
transaction between an informed, able and desirous but not anxious seller 
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and an informed, able and desirous but not anxious buyer, each acting in 
a prudent manner and free of compulsion. Fair market value contemplates: 
1. Value in use to persons generally in contradistinction 
to value in use to a particular person. 
2. The marketability of property as a final test of its 
value. 
3. The value for the highest foreseeable use to which the 
property may be adapted, adjusted to the present time. 
Fair market value was determined after considering all of the 
uses to which the property may be put and not in terms of money for any 
particular use. 
In arriving at these estimates of value, consideration was given to: 
a. The size, topography, carrying capacity of the various 
parcels. 
b. Location with respect to community facilities, accessi- 
bility, transportation and public utilities. 
c. Bistory of past utilization, present utilization, and pos- 
sible future utility. 
d. Mineral rights on lands which appear to be nonmineral 
in character. 
e. Sales of similar lands. 
f. Earning capacity as grazing lands, water and grazing 
rights. 
g. Market demand for equal amounts of comparable lands. 
Properties of a checkerboard composition are commonly bought and 
sold in Nevada. For this reason the offered and selected lands made 
up of alternate sections while not contiguous in a legal sense, are con- 
sidered to constitute single properties for the purpose of this appraisal. 
The fair market estimates made, anticipate the probability of a 
single sale for all the offered lands and a single ‘sale for all the selected 
lands. 
The estimate was not made by estimating the value of each parcel 
and then adding the estimates. 
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To facilitate disposal and acquisition of the lands involved, appro- 
priate fractions of the value estimate has been assigned to each section. 
The allocation involved comparative consideration, section by section 
of such factors as accessibility, vegetation, carrying capacity, topography, 
water and mineral rights attributed to nonmineral lands. | 

Maps and plats used herein are for illustrative purposes only. 

To expedite this case (because of our backlog we were unable to 
begin work on this when filed), North American Aviation, Inc. ” offered 
to do anything they could to alleviate the situation. It was suggested that 
independent appraisals by reputable firms, if submitted by North American 
Aviation, Inc., for both the offered and the selected lands, would be helpful. 
These appraisals would be reviewed and used as indicators value by 
the examiner in preparing his report. | 

Independent appraisers, F. J. Dietrich, Jr., M. A.I.. and Walter 
F. Willmette, M. A. I., submitted an appraisal covering the offered lands 
in Pershing County, Nevada. The American Appraisal Company. General 
Office, Milwaukee 1, Wisconsin, appraised the selected (public domain) 
lands. | 

Although we are not in complete agreement with the values arrived 
at in the reports submitted, we believe the independents to be outstanding 
appraisal companies. Perhaps their experience in this type of appraisal 
(low carrying capacity grazing lands) is not as extensive as it should be. 
We realize that it is hard to find an appraiser experienced in this type 
of appraising. 

The independent appraisals were used by the examiner in his report 

as indicators of value. ! 

The price paid by North American Aviation, Inc. for the lands in 
the vicinity of the selected land area are not stated in the report and 
were not used in arriving at the appraised price of the selected land. 
This million dollar sale (approximately 35,000 acres, $1. 150, 000.00 
average price per acre $33. 00) includes level valley land. highway 
frontage, access to ground water and lands nearer to Renc, Nev ada. 
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Trying to compare this sale with the selected land would be meaningless. 
If we had been able to get a breakdown as to the value per acre of the 
alternate checkerboard lands within the selected land area, we could have 
used the values as an indicator of value. However, North American 
Aviation. Inc. has assured us that no breakdown of this sale was made. 
Public records lists only the total acreage and the total value. 


Nolan W. Roberts, 
Land Examiner 


/s/ Starr Hill, Jr. 
Valuation Engineer (Mining) 


I certify that I have personally inspected the property and impar- 
tially considered and analyzed all factors affecting the value thereof. 
That I have no present or contemplated future interest in the property. 
That I have prepared this report in conformity with the standards and 
rules of professional ethics of The American Institute of Real Estate 
Appraisers. That I have formed an opinion of value (Selected Lands 
$86,400.00, Offered Lands $90,100.00) as of April 29, 1960. 

Nolan W. Roberts, 
Land Examiner 

I certify that I have personally inspected the property and impar- 

tially considered and analyzed all factors affecting the value thereof. 


That I have no present or contemplated future interest in the property. 


/s/ Starr Hill, Jr., 
Valuation Engineer (Mining) 


APPRAISER'S QUALIFICATIONS 
Nolan W. Roberts is a Land Examiner for the Bureau of Land 
Management at 50 Ryland Street, Reno, Nevada. Reared on a diversified 
dry land, wheat, milo and cotton farm; attended Oklahoma State and 
Fresno State colleges. He has been with the Bureau of Land Management in 
the capacity of Land Examiner since July, 1953. 
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Presently he is a member of the Nevada State Office Appraisal 
Review Board and a member of the American Society of Farm Managers 
and Rural Appraisers. | 

Since 1953 his appraisal experience has included fee appraisals, 
public domain disposal appraisals relative to residential, ranch, com- 
mercial, recreation and industrial site properties variously | located 
throughout the state of Nevada and southern California. | 

He attended appraisal courses at Redding, California, Stanford 
University, Montana State college and University of Utah. | 


LANDS REPORT 


Preface - 


Of Nevada's approximately 70,745,600 acre land area, about eighty- 
eight (88) per cent is public domain. Approximately twelve (az) per cent 
is privately owned; and of this, nearly twenty (20) percent is owned by 
the Southern Pacific Company. This latter ownership is the residue of 
the checkerboard pattern lands granted to the Central Pacific Railroad 
as federal assistance for building the Transcontinental Railroad. The 
land pattern still shows hundreds of miles of public and railroad lands 
"checkerboard pattern" paralleling and lying for approximately twenty 
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miles on each Side of the Southern Pacific Railroad right-of-way across 
the state of Nevada from Verdi to Wendover. 

Most of these lands are desert and mountainous. Historically, for 
the most part, their use has been for the grazing of sheep and cattle. 
Grazing privileges have been granted to practically all grazable public 
lands. Therefore, there is virtually no opportunity to start a range live- 
stock operation on the public lands except by buying or leasing land to 
which grazing privileges are already attached. 

Bureau of Land Management's function is to obtain the best utilization 
of all natural resources under its jurisdiction. Administration of the 
function has two facets, management and disposal. Conservation of useful- 
ness dominates the management function. The managed use of all re- 
Sources enviSions the multiple use of property as far as may be feasible. 
The same piece of land, for example, simultaneously may be utilized 
for forage, production of timber, as a watershed, for mining, for hunting 
and recreation. 

Relative to disposal, Bureau of Land Management administers the 
several Acts and pertinent provisions of the Taylor Grazing Act under 
which private ownership acquisition of public land is authorized. The 
disposal provisions are not mandatory. Acquisition of land hinges on a 
finding by Bureau of Land Management that the public interest will be 
benefited by the disposa'; and in most instances classifications of the 
land as suitable to the purpose of the Act or provision under which its 
acquisition is sought. 

The several disposal Acts include Homestead, Public Sale, Desert 
Land, Small Tract and Pittman Acts. All provide for relatively small 
acreage acquisitions, five (5) to one thousand five hundred sixty (1,560) 
acres, by individuals. 

Under the Taylor Grazing Act, the disposal provision significant to 
this appraisal is that of Section 8, reading ‘When public interest will be 
benefited thereby the Secretary is authorized to accept on behalf of the 
United States, title to any privately owned lands within or without the 
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boundaries of a grazing district, and in exchange therefore to issue a 
patent for not to exceed an equal value of surveyed grazing district 
land or of unreserved surveyed public land in the same state or within 
a distance of not more than fifty miles within the adjoining state nearest 
the base lands." This is the provision under which stockmen in the past 
have solidified fee-owned checkerboard ranges and base holdings. 

To date this is the only provision of the Taylor Grazing Act under 


which an individual may obtain large areas of public domain., However, 
it is doubtful that the author of the Act even contemplated the uses to 
which this Act has been subjected. Special Acts of Congress may author- 
ize iarge acqisiticns. | 

In this instance both the offered lands and the selected lands are 
within checkerboard pattern land areas. Checkerboard lands are always 


a challenge to management and where public interest is evident should 


be properly disposed of. | 
Public interest is shown here as evidenced by letters from Senator 


Alan Bible, Senator Howard Cannon, Congressman Walter S. Baring, 

Governor Grant Sawyer and as described in the letter from North American 
Aviation, Inc. dated December 14, 1959. | 
OFFERED LANDS | 


Location and Accessibility - | 


The offered lands are located approximately ten miles north of 
Lovelock in Pershing County in western Nevada. The lands form a check- 
erboard pattern and were originally patented as railraod grant lands; 
jeep trails, ranch and prospect roads are the main access roads through 
the area. Access is difficult because the roads are in poor condition. 


Area Analysis - | 
Nevada's population as of the 1960 census was 282,137 which repre- 


sents an increase of approximately 76.2 percent over the 1950 census 

of 160,083 which was 45 percent over the 1940 census count. : The greatest 
gains are being enjoyed by the two major cities, Reno and Las Vegas, 
Reno - 50,988 and Las Vegas - 63,453. The 1950 census reported a 
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population of $2,497 for Reno and 24.624 for Las Vegas. The capital, 
Carson City (in Ormsby County) is one of the nation's smallest. Its 
1960 census was 5,123 and its 1950 census was 3,082. — 

The state has a big spending "turnover" population, generated by 
scenery, history, dude ranches, hunting, easy divorce and marriage laws, 
legalized gambling and the great entertainment centers of Reno and 
Las Vegas. 

Nevada today is divided into seventeen counties of which Nye 
county is the largest 18,064 square miles and of which Ormsby county 
is the smallest, 141 square miles. 

Area Data (Pershing County) - 

The county of Pershing is located in the northwestern section of 
the state. It contains 3,835,520 acres and has a population of 3,168 
(January 1960). It contains twenty-five towns and communities with 
Lovelock, the county seat. It is traversed by eight mountain ranges with 
elevations from 7,000 to over 9,000 feet. Within the mountain ranges 
eight major valleys are formed with elevations from 3,800 to 4,800 feet. 
The Humboldt River traverses the approximate center of the county and 
provides the major source of irrigation water for agricultural lands. 
Brush is the prevailing vegetation type throughout the county, which may 
be described as predominately arid to semi-arid. The climate is some- 
what mild with an annual average temperature of 50.6°F. and an annual 
precipitation of 4.8 inches in Lovelock. The average growing season is 
150 days. The mountainous areas contain rich deposits of iron, mercury, 
and tungsten which have attracted major mining companies. The rich 
valleys supplemented with irrigation water produce high protein value 
crops. Highways U.S. 40 and State 48 and the Southern Pacific Railroad 
provide the transportation routes. A Federal Aviation Agency Class 4 
airport is located by Lovelock but has no scheduled flights. 

Economics of County - 

According to the 1950 census there were 675 families residing in 

the county and their average income was $2,962.00. Seventy percent of 
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the families had annual incomes over $2,000.00. The labor force consisted 
of 2,376 (persons over 14). There were 65 retail stores that sold 5.5 
million dollars in merchandise in 1954. There was 954 non-farm dwelling 
units with an average value of $5,788.00. The average gross monthly 
housing rent was $42.47. The increase in population during the 1940- 
1950 period was 14.4 percent. School enrollment was 739 in 1957. The 
county's total valuation in 1957 was $19,000,000.00. Unircorporated area 
tax rates: general county, $1.11; county school, $1.12; state $.39; total, 
$2.62. | 
Industries - | 

The major industries in the county are mining and agriculture. 
Tourist trade also provide a major economic return to the aren. Gam- 
bling, gems, minerals, Indian relics, hunting, fishing, boating and ghost 
towns are among the tourist attractions. These attractions combined with 
U. S. Highway 40 being a main route for interstate traffic provide a large 
flow of tourists. The numerous motels and tourist facilities along U.S. 
40 are indicative of the tourist trade. The giant Tufa State Park located 
seven miles west of Lovelock provides a multiple of activities for the 


outdoors enthusiast. 


The largest tungsten mine in the United States is located near the 
town of Tungsten. It employed 250 persons in 1956, but since the decline 
in demand for tungsten, the mine has been shut down. It is owned by the 
Nevada Massachusetts Mining Company. There are still residents in 
Tungsten who are in hope of the mine reopening. The major mining com- 


panies operating now are: | 
Companies No. of Employees Type 

Mineral Material Company Iron 

Dodge Construction Company Iron| 

Nevada Mercury Company Mercury 

Wolfram Company Tungsten 

Eagle Picher Company ? Diatomaceous earth 
U.S. Gypsum Company Gypsum and perlite 
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The future of the mining industries is very uncertain. Presently 
most all mining activities have slowed down. This slow down is indicated 
by thedecrease in mine workers and the 4.2 million dollar decrease in 
minerals and ore values from 1956 to 1959 (1956 - 5.98 million), (1957 - 
1.77 million). This monetary decrease is undoubtedly caused by the 
Tungsten mine shut down and the slow down of mineral mining. In 1959 
iron ore provided the principle source of mining income. 

The Great Lake Carbon Company and the U.S. Steel Company have 
been investigating the possibilities of setting up new mining activities 
near Lovelock. 

Agriculture - 

Agriculturally, Pershing County contains some of the richest 
farm land in the state. Crops produced in the county have been in demand 
throughout the west because of their high protein content. According to 
the 1959 census of agriculture, 115 farms utilize 882,936 acres of cultivated 
and grazing land. Their average value (land and buildings) was $131,020,00. 
Most farms are located in Lovelock Valley along the Humboldt River. 

The primary crops produced are alfalfa, barley, wheat and mixed grasses 
and legume pastures. The average yields for alfalfa, barley and wheat 

are three to five and one-half tons, thirty bushels and twenty-five bushels 
respectively. In 1954 2.7 million dollars in farm products were sold by 
the farmers and ranches in the county (1.3 million in crops and 1.4 million 
in livestock). 

Since the middle 19th century, Lovelock Valley has been recognized 
for its agricultural wealth, and since the installation of the Rye Patch 
Dam, it has been one of the State’s leading crop exporters. The Humboldt 
Irrigation District, Department of the Interior, Bureau of Reclamation 
project, which provides water for 25,000 of the 44,000 acres within the 
area is the major distributor of water for crop and pasture production. 
The Rye Patch Reservoir has a capacity of 179,000 acre feet of water 
which is distributed through canals that have a capacity of 600 cubic 
feet per second and a combined length of 80 miles. The dam also provides 
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protection from the flooding of the lower Lovelock Valley during the 
spring. The recreational area on and around the reservoir provides 
excellent hunting, fishing, camping and scenic areas which is a drawing 
card for the tourist trade. | 

Lovelock is the county's only community that has a population over 
250 (1,921 in 1960 preliminary census). It provides the shopping, shipping 
service center for the surrounding mining and agricultural area along 


the Humboldt River. Lovelock has the incorporated city type of govern- 


ment. 
The city is not owned by any federal or state agency or ‘industrial 
company and is not within the bounds of any federal or state withdrawn 
land. Assessed valuation in 1956-1957 was 2.1 million dollars. The 
Lovelock Review Miner (weekly newspaper) and the Growers Fertilizer 
Company are the two manufacturing plants in the community. The Hi-Gro 
Milling Company is one of the west's foremost stock feeding centers. 

Medical care is provided within a community hospital (bed capacity 
of 34); two physician and surgeons, one dentist, one chiropractor. Elemen- 
tary schools have an enrollment of 408 and the high school has an enroll- 
ment of 160. There are eight churches, one library, one weekly newspaper 
and three grocery stores. Electrical power is provided by the Sierra 
Pacific Power Company. A pipe line is to be installed for natural gas. 
The city property tax rate for 1956-1957 per hundred dollars| was $2.38. 

Within the last few years there has been an increase in land specu- 
lation in the county. Individuals and organizations have been buying up 
large and small parcels of land for speculation purposes; in most cases 
the transactions have yielded large profits to the speculator.. The majority 
of the speculators and purchasers reside in California. Some of the land 
speculation organizations are: | 

Holiday Association Inc., Pasadena, California | 

Southwestern Progress Corporation, Beverly Hills, California 

Land Equities Inc., Santa Monica, California 

Minlove Inc., Silver Springs, Nevada 
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Great Western Land and Cattle Corporation 

Van Diest Brothers, Inc., Paramount, California 

Western Lands and Development Co., Inc. 

Individual speculators are: 

Robert and Mary Monroe, Encino, California 

Morry and Darling Sterling, Sherman Oaks, California 

William 2nd Edna Cramer, Sherman Oaks, California 

Harry and Addie Ross, Sherman Oaks, California 

Melt Feld, Los Angeles, California 

Because of nonethical transactions by some land speculators the 
Pershing County Board of County Commissioners has given warning to 
all subdividers and land sellers that the county has a County Planning 
Board to which all subdivision plans must be submitted for approval. 

County plans for the future include cloud seeding experiments, 
storage dam construction on the upper Humboldt River, U.S. Interstate 
Highway No. 80 and other highway construction. 

Land Status - 

The offered lands are shown as patented lands according to the 
official tract book records of the Land Office in Reno, Nevada. Pershing 
County presently assesses the offered lands to North American Aviation, 
Inc.; and it appears that the applicant is legally qualified to consummate 
this exchange. The lands surrounding the offered lands are by and large 
public domain lands. The offered lands lie within the Winnemucca Grazing 
District. 

Some of the advantages that the Winnemucca Grazing District should 
realize from the consummation of this exchange are: 

1. A simplification of the administration of the public lands 
by elimination of the checkerboard land pattern in the offered land 
area. 

2. The elimination of controversies which usually arise 
wherever checkerboard lands exist. 

3. It should simplify project work, administration and 
management. 


(See District Manager's report attached in Appendix Ill). 
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Description of the Lands - 

The offered land is land which was originally granted to the 
Central Pacific Railroad by the Federal Government. : 

About 1880, members of the Marker family started running cattle 
on this range. Later they purchased horses and placed them on the 
north portion. As far back as 1915, these lands were used as winter 
sheep range by Don Wheeler of Reno and John G. Taylor of Lovelock. 

In 1934 the land was leased to the Pine Forest Land and Stock 
Company. This lease continued until the sale of the property in 1945. 

On September 14, 1945, the Southern Pacific Company successor 
to the Central Pacific sold the property to Herman T. Brink and A.P. 
and W. F. Johnson for $21,000 or about $.91 cents per acre. 

On April 14, 1958, Brink and Johnson sold to Charles Spekker for 
approximately $3.00 per acre. (Internal revenue stamps $75.90). 

On May 22, 1958, the property was sold to the Terminal Develop- 
ment Company for $114,812.00 or $5.00 per acre, (no Internal Revenue 
Stamps). The Terminal Development Company conveyed the property 
to Flag Land and Cattle Company by deed recorded July 29, 1958, Volume 
7, page 541, Book of Official Records, Pershing County, (Internal Reveme 
Stamps $126.50). The Terminal Development Company and Flag Land 
and Cattle Company are corporations controlled by North American 
Aviation Inc. | 

The offered land consists of all or portions of most of the odd num- 
bered sections in T. 30 N., R. 31 E., MDB&M consisting of 9, 316.72 
acres, and all or portions of the odd numbered sections in T. 29 N., R. 

31 E., MDB&M consisting of 11,446.76 acres. 

The topography of the north township is for the most part of low 
relief, but greatly cut into small ridges and ravines. The drainage is to 
the northeast by long shallow draws. The 4,800 foot contour parallels more 
or less the north line of the township. The 4,800 foot contour also follows 
the east line of the township. The elevation along the west line ranges 
from 5,000 feet in the northwest corner to 6,200 feet in the southwest 


corner. 
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The south township occupies a portion of the Trinity Mountains 
and its surface is more or less undulating and cut by canyons of which 
Black Rock is the largest and Trinity the second largest. The drain- 
age is southeasterly to the Humboldt River. Most of the township lies 
on the eastern slope of the Trinity Range. The drainage lines are gul- 
lies and canyons that are steep sided and V-shaped just before their 
debouchment on the valley's edge, but higher up in the mountains these 
canyons open out into broad slopes. Elevations range from 4,300 feet 
at the southeast corner to 6,800 feet near the southwest corner and 
from 4,800 feet at the northeast corner to 7,063 at the summit of Poker 
Mountain which is near the northwest corner of the township. 

On the east portion of the townships the sloping lands are created 
from eroded lands from the Trinity Range. Most of the soils are granite 
in origin which produces a coarse sandy soil of low fertility. 

The Soil Conservation Service rating of these soils would be 
Class VI, Vil and VIII. Class VI may be steep, subject to erosion and 
dry, proper stocking with deferred grazing and proper rotation is 
necessary. Fencing, water development, salting and herding are 
requisitions to proper management and maintenance of vegetative 
cover. 

Class VII is very steep land, eroded, rough, shallow and dry. 
Growth of vegetation is limited and land is generally fair to poor for 
grazing. 

Class VIII is stony outcrop or barren land with little or no vegetative 
cover. It also includes land so steep that grazing is practically impossible. 

The area is dry. Average annual rainfall at Lovelock is only 4.77 
inches. Vegetation consists generally of big sage, white sage, grasses 
and annuals. The following range plants were noted: Cheatgrass, giant 
wild rye, Indian rice grass, bud sage, black sage, shadscale, rabbitbrush, 
mormon tea, white sage, hopsage, juniper, Russian thistle, greasewood 
and halogeton. The estimated average acres per Animal Unit Month is 
18 to 25. 
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Springs or watering places were noted in the following on 
T.29N., R. 31 E., MDM | 

Sec. 7, NE 1/4 NE 1/4; Spring 

Sec. 17, E 1/2; Spring and waterhole 

Sec. 21, NW1/4NW1/4; Spring 

Sec. 31, NW1/4NE1/4. Spring 

Past use of these lands has been for grazing (cattle, sheep and 
horses). Its highest and best use is considered to be for grazing and 
speculation. The present owner purchased the lands to use as a medium 
of exchange for other lands more suited to his needs. The prices paid for 
these lands exceed their economic worth for grazing. | 
Appraisal Data - | 

Here are some of the factors which are affecting the prices being 
paid for Nevada range land and in many cases raising the prices far above 
cash economic worth: | 
1. The present and projected increase in the population of the west. 
2. Favorable tax laws in Nevada. | 


3. Purchases by those who will buy land (any land) as a hedge 
against inflation. 
. Ranchers seeking additions to present holdings. | 
5. Demand for Nevada land for development. 


6. Attempts to "lose" money in order to remain in favorable tax 


brackets. | 


7. The activities of land locators and speculators in Nevada. 


| 
8. The need for land with full fee rights. Lands without mineral 
rights lose value as a medium of exchange. | 


Private leases usually range from $1.50 to $3.50 per Animal Unit 
Month. Taylor Grazing rentals are currently 22 cents per Animal Unit 
Month or approximately one cent per acre. Therefore, it would appear 
that fair market value can be obtained only through the market data 
approach. 

The following sales were used in arriving at the fair charket value 
of the offered lands. A large number of the big Nevada ranches have 
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recently changed hands, however, it is very difficult to compare the sale 
of ranches with checkerboard grazing land. Ranch sales usually include 
base meadow or hay lands, water rights, improvements and Taylor 
Grazing or Forest'!Service permits or both. While some might appear 

to sell at relatively high prices per acre, usually the sale will include 
cattle and equipment. Market data has been confined to similar checker- 
board lands. (See Table on page 11). 


Sale No. 1 is an old option (1945) issued to Johnson and Brink by 
Southern Pacific Company. Southern Pacific Company quit selling lands 
to the general public in July of 1949. This contract is used to show trends 
in value of range land in the area since 1945. 

Sale No. 2, Johnson and Brink to C. W. and V. L. Spekker, is a sale 
of the subject offered lands. Spekker was a Reno, Nevada real estate 
dealer at the time, but was later killed in an automobile accident. Mrs. 
V. L. Spekker was unable to furnish details of the transaction. However, 
we believe this sale followed the willing buyer, willing seller concept at 
the time and was truly an arms length transaction. 

Sale No. 3, C. W. and V. L.Spekker to The Terminal Development 
Company is also a sale of the subject offered lands. Virgil Wedge, Reno 
Attorney for North American Aviation, Inc. verified the price paid for 
these lands by The Terminal Development Company. This sale was re- 
corded within six weeks of the recording of Sale No. 2. This represents 
a price increase of 67 per cent in that length of time. Officials of North 
American Aviation, Inc. maintain that Spekker received this profit. 

In consideration of Nevada's land pattern, large industrial purpose 
assemblies are difficult. Such a site requires not only finding a sizeable 
nucleus of fee land that can be purchased, but acquiring as well other 
privately owned lands (with mineral rights) in the state for which Bureau 
of Land Management will exchange on the basis of equivalent values. 
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Sale No. 4, The Terminal Development Company to Flag Land and 


Cattle Company, Inc. is also a sale of the subject offered land. George 
Campbell, Resident Engineer for North American Aviation, Inc. verified 
this transaction. This involves the transfer of title within North American 
Aviation, Inc. to cover, from the general public, the actual recipient of 

the lands involved. This transaction was recorded within three weeks of 
Sale No. 3. 

These sales show price trends in grazing lands in Nevada that may 
be acceptable for exchange or speculation. Sale No. 2 is the only one that 
is considered to constitute a true arms length transaction. The price of 
$3.00 per acre was the going price for grazing lands in the area at the 
time. 

The two subsequent sales are hard to rationalize. Why would an 
individual or company give a real estate agent a sixty-seven (67) per cent 
profit on a current transaction? North American Aviation, Inc. was looking 
for lands to exchange and as stated earlier, lands suitable and desirable 
for exchange are hard to find in blocks of this size. 

Sales No. 3 and 4 do not meet the fair market value concept. They 
are values in use to a particular person in contradistinction to value in 
use to persons generally. 

Sale No. 2 is approximately two years old; some adjustment must 
be made to adjust this sale to current values. The market indext/ isa 
guide, but in this area speculation values have entered into the price picture 
more and more. As iadicated in the area analysis speculators are active 
in the area which tends to force values upward. However, due to the present 
anti-speculation policy demand for lands to exchange had decreased. Ap- 
plicants are waiting to see what will happen. Appraisal costs may be pro- 
hibitive with no guarantee that the exchange will be consummated. 

Taking the above factors into consideration and making an analysis 
of it and considering the opinions of informed persons, this appraiser 
is of the opinion that the fair market value estimate of the following des- 
cribed lands as of April 29, 1960 was $90,100.00. 


Ly Current Developments in The Farm Real Estate Market by Agri- 


culture Research Service, United States Department of Agriculture. 


| 
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Due to the public interest apparent in this exchange and in order 
to facilitate the disposal of these lands, appropriate fractions of the value 
estimate is assigned to each section. The allocation involves comparative 
consideration section by section of such factors as accessibility, topography, 


vegetation, carrying capacity and water potential. 
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SELECTED LANDS 
Mount Diablo Meridian Acreage 
T. 22N., R. 21 E. 
Sec. 2, All; 643.74 
Sec. 8, SW 1/4, W 1/2 SE 1/4; 240.00 
Sec. 12, Al; 633.84 
Sec. 14, Al; 640.00 
Sec. 18, All 639.81 
Sec. 24, All; 631.06 
T. 22 N., R. 22 E. 
Sec. 2, All; 638.31 
Sec. 6, All; 618.24 
Sec. 8, All; 640.00 
Sec. 10, NW 1/4, S 1/2 NE 1/4, E 1/2 SE 1/4; 320.00 
Sec. 14, AlL 640.00 


Sec. 16, E 1/2, SW 1/4, N 1/2 NW 1/4, SE 1/4 NW 1/4 600.00 


Sec. 18, Lot 1 (NW 1/4 NW 1/4), Lot 2 (SW 1/4 NW 1/4) 
E 1/2 NW 1/4, NE 1/4; 309.77 


Sec. 20, All; 640.00 
T. 23N., R. 21 E. 

Sec. 34, W 1/2, W 1/2 SE 1/4, SE 1/4 SE 1/4; 440.00 

Sec. 36, All 640.00 
T. 23.N., R. 22 E. 

Sec. 18, Lot 1 78.77 

Sec. 20, Lot 1, Lot 2, S 1/2 SW 1/4; 156.66 

Sec. 30, All; 614.56 

Sec. 32, NW 1/4, S 1/2; 480.00 


Sec. 34, Lot 1, Lot 2, Lot 3, W 1/2 NW 1/4, S 1/2 562.65 


Total Acreage 10,807.41 


— 
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Location and Accessibility 

The selected lands are located in the south central portion of 
Washoe County in western Nevada. The lands are checkerboard lands 
which extend northerly from a point approximately 14 miles north and 
9 miles east of Reno, Nevada to the Pyramid Lake Indian Reservation 
boundary. The Reno-Sparks metropolitan area comprises 4 population 
of approximately 67,330 and is the principal industrial and distribution 
center between Salt Lake City, Utah and Sacramento, California. This 
area is becoming an important warehousing center under Nevada's Free 
Port law and is suitably located for many types of manufacturing and 
industry. However, service trades attendant upon gambling activity, 
the railroad and the university will probably continue to be a main 
source of local economy for some time to come. | 

The Truckee River, U.S. Highway 40, and the Southern Pacific 
Railroad all extend in an east-west direction through Reno. State 


Highway 33, a minor route runs northerly from Reno to Pyramid Lake, 


a distance of approximately thirty miles. Access to the selected lands 
is gained over ranch roads that branch off of all weather State Highway 
33. This route passes through three major valleys on its way to 


Pyramid Lake. From Reno the first valley encountered is Spanish 
Springs Valley, the next is Hungry Valley and just prior to Pyramid 
Lake is Warm Springs Valley. Warm Springs Valley is virtually 
uninhabited even though it is the largest of these valleys. Between 
Warm Springs Valley and Pyramid Lake lies the Virginia Mountain 
Range. The average elevation of Warm Springs Valley is approximately 
4,300 feet above sea level. The elevation of some of the peaks of the 
Pah Pah Range of the Virginia Mountains in this vicinity exceeds 8,000 
feet above sea level. | 

The selected lands lie between Warm Springs Valley; tenet the 
Pyramid Lake Indian Reservation boundary by and large on the west 
slope of the Virginia Mountains. Portions of the area can only be 
reached by foot or on horseback. The bulk of the remaining area must 
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be covered by jeep; only a small portion may be reached by two wheel 
drive vehicles. The selected lands were examined by jeep, horseback, 
on foot, and by small aircraft. 

North American Aviation, Inc. has purchased most of the odd 
numbered sections within this checkerboard pattern and with the con- 
summation of this'exchange would have a solidly blocked area of 
private land. 

Area Analysis (Washoe County) - 

Washoe County is located in the northwestern section of Nevada. 
Its western boundary is formed by the state line which lies along the 
foothills of the east slopes of the Sierra Nevada Mountains. Along the 
west portion of the county, a variation in vegetation may be observed. 

It is evident that as the elevation decreases the yellow pine, white pine 
and cedar timber type intermingled with mountain meadows gives way 

to the pinon-juniper woodland type. The woodland type fingers down 

into the sagebrush covered valleys which surrenders space to rock out- 
crops and alkali flats. These slopes provide an important watershed for 
commercial and recreational use. It is because of this watershed that 
Washoe County can produce agricultural crops and normally enjoy a 
sufficient water supply, since the low precipitation, annual, (7.1 inches) 
at Reno is not enough to supply the population's demand for water. There 
is an annual average of forty seven (47) days of measurable precipitation. 
The Truckee River, Lake Tahoe's only outlet, is the county's most 
important water source. The climate is mild with a low summer humidity. 
The average growing season is one hundred forty-one (141) days in 

Reno area. 

Highways U.S. 40, U.S. 395 and State Route 33, the Southern Pacific 
and Western Pacific Railroads and a large municipal airport at Reno 
provides the transportation routes through the county. 

The county contains 4.1 million acres and has an estimated 
population of 82,464 (1959-1960); 67,330 persons live in the Reno-Sparks 
area and 15, 134 live in small communities and on the 903,052 acres 


ses Ex. 4 - fonts 
of ranch land in the county. Large private land holders include North 
American Aviation, Inc. (80,000 acres) and Southern Pacific Company. 
Stead Air Force Base is located seven (7) miles north of Reno. 

During the 1959-1960 fiscal year the total assessed sien of 
the county was $149,837.395. 

The Regional Planning Commission (composed of three com- 
missioners) governs the county's activites and a county building code 
insures high standard construction. The Sierra Pacific Power Company 
serves most of Washoe County with water, gas and electric power. The 
property tax rates per one hundred ($100. 00) dollars assessed value are 
five ($5.00) dollars for incorporated areas and $3.737 for unincorporated 
areas. 

The principle industries are legalized gambling, livestock, lumber, 
agriculture and mining. Numerous manufacturing plants, principally 
located in the Reno-Sparks area produce a wide variety of goods for 
local use and exportation. In 1958 the payroll for all aa 
plants in the county was $9,416,528.00. 

Tourist trade is an important factor contributing to the wealth of 
the county. A sixteen hour daily check for four days in July, 1959 re- 
vealed that 10,954 out of state automobiles traveled through the Reno- 
Sparks area. Accommodations are available for over twelve thousand 
(12,000) visitors in hotels and motels in the Reno-Sparks area. The 
county's gross sales in the year 1958-1959 amounted to $171, 075,683.00, 
of which a large share was obtained from the tourist trade. | 

Nearly every type of winter and summer out-of-door and indoor 
recreation is possible in Washoe County. Reno has two eighteen hole golf 
courses, several swimming pools, a community concert, and a little 
theatre besides the many park and river attractions. The fabulous club 
activities and city facilities are outstanding tourist attractions. Lake 
Tahoe, Pyramid Lake, and Lahonton Dam provide small boat enthusiasts 
a variety of activities. An annual hydroplane regatta attracts the world's 


fastest boats. Numerous attractions in neighboring counties also 
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enable Reno to be a central spot for tourist activities. The relatively 
short distance and excellent highways from San Francisco and Sacramento 
enable numerous Californians weekend access to Reno. Conventions have 
become an important source of revenue in the last few years. In 1958 

one hundred ninety-five million dollars was realized from one hundred 
and two (102) conventions with 22,869 delegates. This monetary resource 
does not include gambling. 

Agriculture - 

The Truckee Meadows, in which the city of Reno is situated, 
Washoe Valley, Steamboat Valley, Pleasant Valley and the Wadsworth 
District comprise the important agriculture land in the county. The 
major crops produced on the county's four hundred sixty-five (465) 
farms is alfalfa, hay, potatoes, grain, onions, and garden vegetables. 
Beef, sheep, horses, mules, dairying and poultry yielded $2,730,000.00 
in the 1954-1955 fiscal year. Crops yielded $557,000.00 for a gross 
total farm income of $3,480,000.00. The average value of farm land 
and buildings was $77,961.00; the average farm size was 1,942 acres. 

National and private forests west of the Reno-Sparks area produce 
logs which are transported to Reno for conversion into wood products. 
The primary species utilized are yellow pines, white pine, white fir, and 
some cedar. There are about 8,000 acres of virgin timber in Washoe 
county. 

Mining is not a major industry in the county. There are fourteen 
mines and mills in the area. In order of value they are sand and gravel, 
marble, stone, tungsten, clays, and gold. The value of mineral production 
in 1958 was $1,450,000.00. 

Reno is the major shopping center for the entire northwestern 
area of the state as well as for nearby communities in the mountain 
counties of California. Reno has long been the financial capitol of 
Nevada. The head offices of the major banks in the state are located 


in Reno. 


| 
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The Reno-Sparks area in the last decade has become important 
distribution center. Sparks, the "rail city" of Nevada is a terminal 
for the Southern Pacific Railroad. Wholesalers from this area cover 
the entire state and conduct extensive trade with California, Oregon 
and Utah communities. | 
Nearly one hundred million dollars ($100,000,000.00) for planned 
projects is expected to be spent in the near future in the immediate 
Reno-Sparks area. | 
Population, business, construction, agriculture, and government 
estimations all indicate a continued growth. Thus the economy is 
expected to increase. The future of Washoe County, especially the Reno- 
Sparks area is one of expansion. | 
Land Status - | 
The area selected is surveyed, unreserved, anappropriated public 
domain, containing no commercial timber and apparently is honmineral 
in character. Several mining claims were found in T. 22 N., R. 21 E., 
Sections 2, 18 and 24; T. 22 N., R. 22 E., Sections 8, 10 and 16; T. 23 N., 
R. 21 E., Sections 34 and 36; T. 23 N., R. 22 E., Section 30. (See 
attached mineral report by Starr Hill, Jr.). | 
The area contains the following range improvements (spring 
development) which were constructed by the lessee, W. Dalton La Rue, 
with some monetary aid from the Agricultural Conservation Program. 


BLM Sec. 4 Lessee’ s 


Permit No. Value Estimate 
| 


T. 22 N., R. 22 E. 


* Sec. 6, SE 1/4 SW 1/4, 
SW 1/4 SW 1/4; $ 200.00 


* Sec. 8, NE 1/4 NE 1/4; 200.00 
* Sec. 8, SE 1/4 NE 1/4; | 

* Sec. 8, NE 1/4 SE 1/4; 

* Sec. 8, NW 1/4 NW 1/4; 
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BLM Sec. 4 Lessee's 
Permit No. Value Estimate 


T. 23 N., R. 21 E. 
* Sec. 36, SW 1/4SE 1/4. 126 $ 200.00 
T. 22 N., R. 21 E. 
Sec. 2, NW 1/4SE 1/4; 133 200.00 
Sec. 2, NW 1/4 SW 1/4; Old Improvement 300.00 
Sec. 12, SW 1/4 NW 1/4; 148 400.00 
Sec. 18, NW 1/4 NW 1/4. 134 200.00 
T. 23 N., R. 22 E. 
Sec. 20, SE 1/4 NW 1/4; 138 200.00 
Sec. 20, SE 1/4 SW 1/4; 139 200.00 
Sec. 20, NW 1/4 SE 1/4; 140 200.00 
Sec. 30, NW 1/4 NW 1/4; 136 200.00 
Sec. 32, NW 1/4 NW 1/4; 137 200.00 
Sec. 32, NE 1/4 SW 1/4; 144 200.00 
Sec. 34, NW 1/4 NW 1/4; 141 200.00 
Sec.34, SE 1/4 NW 1/4; 142 200.00 
Sec. 34, NW 1/4SE 1/4; 143 200.00 
* The Agricultural Conservation Program paid Mr. La Rue $1,116.09 
in the year of 1958 for placing improvements on Federal land. This 
figure of $1,116.09 represents approximately 50 percent of the 
improvements costs to Mr. La Rue. The $200.00 value per improvement 
is evidently his costs anddonot include the costs assumed by the 
Agricultural Conversation Program. 
Homestead Application, Nev-047704 by Malcolm McGuire for the 
W 1/2 SE 1/4, E 1/2 SW 1/4, Sec. 8, T. 22 N., R. 21 E. conflicts with the 
subject exchange. The Homestead Application should be rejected in 
favor of the exchange because of the public interest involved. 
It is recommended that contest proceedings be initiated immedia- 
tely against the claimants in Section 2, 18, and 24, T. 22N., R. 21 E., 
Section 8, T. 22 N., R. 22 E., Section 34 and 36, T. 23 N., R. 21 E., 
and Section 30, T: 23 N., R. 22 E. (See attached mineral report by 
Valuation Engineer, Starr Hill, Jr.). 


General Description - | 

Elevation of the selected lands ranges from approximately 4,000 
feet in Warm Springs Valley to in excess of 8,000 feet in the Virginia 
Mountains. Topography generally is rough, rolling and mountainuous. 
The ridge back of the Pah Pah Range of the Virginia Mountains generally 
forms the east boundary of the selected lands. Snowfall occurs here 
in the winter months above the 5,000 feet elevations. | 

There are few easily accessible areas. Vegetation consists by 
and large of sagebrush, cheatgrass, Sandberg bluegrass, perennials, 
horsebrush and annuals. 

The average acres per AUM in 8 to 10. The area has been used 
in the past as a spring and summer range for sheep. The area presently 
is used as spring and summer cattle range. | 

The country is rough as cow country goes, but the user has com- 
pensated for this a great deal by placing stock water improvements 
closer together. As a result stock do not have to travel very far up or 
down hill for winter water. | 

The selected lands lie within the Carson City Grazing District. 

The District Manager's report is attached in Appendix III. | 

The lands selected except for portions of section 8, T. 22 N., 

R. 21 E. are unsuited to agricultural development. By and laree, 
grazing appears to be highest and best use. | 

The area considered in this report receives very limited pre- 
cipitation. All of the surface waters are appropriated and the ground- 
water resources are very limited because of topography. The selected 
lands, if classified according to their land use capabilities, (using the 
criteria approved by H.H. Bennett, Chief Soil Conservation Seryaces 
November 2, 1950) would fall by and large in the capability ahi 
categories, VI and VII. | 

Capability category VI is well suited for grazing, not arable 
because of steep slopes, susceptibility to erosion, shallow soils or 


: | 
other unfavorable conditions, and requires more careful range 


management than land capability V. 
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Capability category VII is fairly well suited for grazing. It has 
major hazards or limitations for use because of very steep slopes, 
shallow or drouthy soils, excessive erosions or other unfavorable 
conditions, and requires very careful management. 

The highest and best use for this land is for grazing and the use 
indicated by North American Aviation Inc. Some deer may be found at 
the higher elevations, but only the toughest of hunters could stalk game 
in this inaccessible area. Many other areas in the state are better 
suited to the hunter, as very little cover is available here to hide 
wildlife. 

Recreation values presently are near nil for these selected lands. 
Possibly some type of game bird could be introduced that would do well. 
(A few chukkar are in the area). Water could be made available from 
those watering places developed by the present range user, W. Dalton 
La Rue. 

Appraisal - 

The lands selected are alternate sections remaining under public 
management within the checkerboard pattern of an old Central Pacific 
Railroad grant. Through the years the railroad lands have been taken 
into private ownership. By and large, the odd numbered sections in 
the checkerboard area of the selected lands are presently owned by 
North American Aviation Inc. 

Assessments are made by the county assessors and frequently 
do not correspond with the ratings of Bureau of Land Management and 
Southern Pacific Company Range surveys. Due to the variations in 
assessment “ratings” accurate conclusions as to comparisons cannot 
be made. It appears that due to the exceptionally high influence of 
“Escape money used for speculation purposes and the present situation 
due in part to the recent large assemblages of land in the vicinity of 
Reno, Nevada, any comparisons of lands on the basis of ratio of 


assessed value to market value is useless. 
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Rental rates for similar private lands range from a minimum of 
three cents per acre to ten cents per acre. Average rental is four 
cents per acre. Taylor Grazing rentals are currently 22 cents per 
AUM which amounts to approximately one cent per acre. Private leases 
usually range from $1.50 to $3.50 per AUM. Typical Nevada ranches 
are being priced at from $20.00 to $25.00 per AUM. These prices are 
for year-long operations. The prices include the fee land, Taylor 
Grazing and/or Forest Service privileges, improvements and normal 
equipment. Values are seldom broken down except perhaps for tax 
purposes. The highest sale noted was on the basis of approximately 
$35.00 per AUM. When Taylor grazing rights change bande, stockmen 
pay $7.00 to $10.00 per AUM for them. 

Prevailing rents in the vicinity which are dominated by those 
charged by Southern Pacific Company and the Bureau of Land Management, 
do not justify a value for similar grazing land in excess of $4. 00 per 
acre. Southern Pacific Company rents are affected by the low rents 
charged by Bureau of Land Management; also by the fact that it is faced 
with the "fence out" law so far as cattle are concerned. The cost to 
fence alternate sections in this area would no doubt exceed the present 
value of the land. | 

However, as previously stated a very active market has developed 
for lands, any lands in Nevada. Some of the factors which are affecting 
the prices being paid for Nevada range land, and in some instances 
raising the values far above their cash economic worth were listed 
under the offered land appraisal. These same factors also apply here 
and perhaps to an even greater degree because of the nearness of the 
lands to Reno and Sparks. Therefore, it would appear that the fair 
market value can best be arrived at through the market data approach. 

The following sales were used in arriving at an estimate of the 
fair market value of the selected lands. The sales data has been 

confined to similar checkerboard lands. 

See comparable Sales Table for Selected Lands, Page 22 
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Sale No. 1, Landa Brothers to Curtiss-Wright Corporation is 
considered to be a true arms length transaction (willing buyer and 
willing seller concept). The lands included in this sale are similar 
to the selected lands as to topography, vegetation, density of cover, 
precipitation, access and land pattern (checkerboard). The size of 
this sale is larger, 18,642.09 acres as compared to the selected acreage 
of 10,807.41, however, this acreage difference is not considered to be 
too significant. Sale price in 10,000 to 20,000 acre range do not vary 
a great deal in value per acre if lands are similar. The lands included 
in this sale are a part of the Virginia Range of mountains that hosts the 
selected lands. The lands (sale and selected) are approximately 
twelve miles apart. The sale lands are closer to Reno. 


Sale No. 2, Azcarate to Curtiss-Wright Corporation is considered 
to be an arms length transaction. The lands included in this sale are 
similar to the selected lands as to topography, vegetation, density of 
cover, precipitation, access and land pattern (checkerboard). The size 
of this sale is approximately three times as large as the selected 
acreage. Curtiss-Wright Corporation desired a certain acreage in 
this area and finance at fair market value was no problem, therefore, 
comparable offers were made for different size holdings, as a result, 
the value mode was established at $4.00 per acre in tracts ranging 
in size from 15,000 to 35,000 acres. 


i 
| 
1 
i 
i 
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The comparable sales listed are now approximately four years 


old. Adjustment must be made for time and speculation. The selected 
lands are a little rougher than the sale lands, and they are located farther 
from markets and neighbor facilities. However, it is this examiner's 
opinion from information gathered and opinions of value, that these 
selected lands have approximately doubled in value over the lands listed 
in the above sales. Scarcity of land and the fact that North American 
Aviation, Inc. has chosen this site over some other site has tended to 
increase the value of these lands. Assemblage is 2 value element in 
the increment of value for these selected lands. North American 
Aviation, Inc. owns most of the alternate sections. They need these 
lands for either a greater variety of uses or for more intensive 
development, or management as a unit. 

The highest and best foreseeable use for the selected lands was 
grazing until North American Aviation, Inc. came into the area and 
started buying up large acreages of fee land, thus changing highest use. 

North American Aviation, Inc. activity in the area has reached the 
speculators and they have become interested and active, which tends 
to force values upward. 

No other similar lands of comparable acreages of arms length 
transactions were noted. A public auction sale held November 8, 19 58 
for 320 acres of public domain in the western foothills of the Virginia 
Mountains and located between the selected lands and the comparable 
sales sold for $10.90 per acre. Size and location are more favorable 
for these sale lands. Generally the larger the acreage the more limited 
the purchasers. These sale lands are within two miles of the Sparks 
city limits. 

On October 11, 1957, Gordon B. Harris purchased at public auction 
seventy-six acres of public domain land at $21.00 per acre. In assigning 
values to some of the better lands in the selected lands appraisal, those 
lands were compared to these sale lands as to time, motivation, physical 
features and access. 
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The considered opinion of this examiner is that the highest and 
best use for these selected lands is for grazing and as a buffer zone 
for testing products produced and to be produced by North American 
Aviation, Inc. | 

Taking the information collected, making an analysis | of it and 
considering the opinions of informed persons, this appraiser is of the 
opinion that the fair market value of the following described selected 


lands as of April 29, 1960 was $86,400.00. 
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MOUNT DIABLO BASE & MERIDIAN | 
Selected Land Description Acreage Assigned Range 


Value Improvements 


T. 22.N., R. 21 E. 


Sec. 2, All; 643.74 9,700.00 500.00 


Sec. 8, SW 1/4, W 1/2 
SE 1/4; 240.00 4,300.00 


Sec. 12, All; 633.84 4,900.00 
Sec. 14, All; 640.00 14,400.00 
Sec. 18, All; 639.81 4,700.00 
Sec. 24, All; 631.06 4,100.00 


T. 22N., R. 22 E. 


Sec. 2, All; 638.31 3,200.00 
Sec. 6, All; 618.24 3,400.00 


Sec. 8, All; 640.00 3,600.00 


Sec. 10, NW 1/4, S 1/2 
NE 1/4, E 1/2 
SE 1/4; $20.00 1,800.00 


. 14, All; 640.00 3,200.00 


. 16, E 1/2, SW 1/4, 
N 1/2 NW 1/4, 
SE 1/4 NW 1/4; 600.00 3,000.00 


. 18, Lot 1 (NW 1/4 
NW 1/4) 
Lot 2 (SW 1/4 
NW 1/4), 
E 1/2 NW 1/4, 
NE 1/4; R 2,000.00 


Sec. 20, All; 5 6,400.00 
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Selected Land Description Assigned Range 
Value Improvements 


T. 23 N.. R. 21 E. 


Sec. 34, W 1/2, W 1/2 
SE 1/4, SE 1/4 
SE 1/4; 2,900.00 


Sec. 36, All; 3,500.00 
T. 23 N.. R. 22 E. 
Sec. 18, Lot 1 400.00 


Sec. 20, Lots 1, 2, 
S 1/2 SW 1/4; 900.00 


Sec. 30, All; 3,400.00 
Sec. 32, NW 1/4, S 1/2 3,400.00 


Sec. 34, Lots 1, 2, 3 
W 1/2 NW 1/4, 
$ 1/2; 562.65 3,200.00 600.00 


Selected Totals 10,807.41 86,400.00 4,100.00 


Due to the public interest to be served by the consummation of 
this exchange and in order to facilitate the handling and disposal of 
these lands, appropriate fractions of the value estimate were assigned 
to each section. The allocation involves comparative consideration, 
section by section of such factors as accessibility, topography, 
vegetation, carrying capacity, water, etc. 

Conclusions and Recommendations - 

Field examination and a thorough examination of the Reno, Nevada 
land office records failed to reveal any conflicts, withdrawals or rights- 
of-way upon the selected lands except for Homestead, Nev-047704 by 
Malcolm McGuire in Section 8, T. 22 N., R. 21 E. Mining claims in 
Section 2, 18, and 24, T. 22 N., R. 21 E., Section 8, T. 22N., R. 22 E., 
Section 34 and 36, T. 23 N., R. 21 E., and Section 30, T. 23 N., R. 22 
E. should be contested immediately in order to clear that area, for the 
lands are considered to be nonmineral in character. The applicant has 
indicated that consummation of this exchange with the least amount of 
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| 
delay is desirable. It is therefore, recommended that the following 
surveyed, unreserved, unappropriated public domain lands, containing 
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no water needed by the public (see status, range improvement on 
selected lands) no commercial timber and apparently nonmineral 
in character be classified for disposal for it appears that the disposal 
of these lands would not be adverse to public interest. | 

The value listed below include all elements of value attributable 
to the land and to the mineral interest in lands which appear to be 


nonmineral in character: 


SELECTED LAND, MOUNT DIABLO BASE & sa 
Description Acreage ssigned Value 
T. 22 N., R. 21 E. | 

Sec. 2, All; 643.74 $ 9,700.00 
Sec. 8, SW 1/4, W 1/2SE 1/4; 240.00 4,300.00 
Sec. 12, All; 633.84 4,900.00 
Sec. 14, All; 640.00 14,400.00 
Sec. 18, All; 639.81 4,700.00 
Sec. 24, AlL 631.06 4,100.00 
T. 22N., R. 22 E. | 
Sec. 2, All; 638.31 3,200.00 
Sec. 6, All; 618.24 3,400.00 
Sec. 8, All; 640.00 3,600.00 


Sec. 10, NW 1/4, S 1/2 NE 1/4, | 
E 1/2 SE 1/4; 320.00 1,800.00 


Sec. 14, All; 640.00 3,200.00 


Sec. 16, E 1/2, SW 1/4, N1/2 | 
NW 1/4, SE 1/4 | 
1/4; 600.00 3,000.00 


. 18, Lot 1 (NW 1/4 NW 1/4) | 
Lot 2 (SW 1/4 NW 1/4) | 


E 1/2 NW 1/4, NE 1/4; 309.77 2,000.00 
. 20, All. 640.00 6,400.00 
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Description Acreage Assigned Value 
T. 23. N.. R. 21 E. 


Sec. 34, W 1/2, W 1/2 SE 1/4, 
SE 1/4 SE 1/4; 440.00 $ 2,900.00 


Sec. 36, AlL. 640.00 3,500.00 
T. 23 N., R. 22 E. 

Sec. 18, Lot 1; 78.77 400.00 

Sec. 20, Lot 1, 2, S 1/2 SW 1/4 156.66 900.00 


Sec. 30, All; 614.56 3,400.00 
Sec. 32, NW 1/4,S 1/2 480.00 3,400.00 


Sec. 34, Lots 1, 2, 3, W 1/2 
NW 1/4, S 1/2. 562.65 3,200.00 


Totals 10,807.41 $86,400.00 


If these selected lands are disposed of, Mr. W. Dalton La Rue 
should be reimbursed for the range improvements listed in the selected 
lands appraisal. These improvements are valued at $4,100.00. It is 
recommended that a receipt from North American Aviation, Inc. 
showing payment in full to W. Dalton La Rue for range improvements 
involved in this exchange ($4,100.00) be submitted to the Bureau of Land 
Management before the Bureau issues patent to the lands selected. 

The payments made to Mr. La Rue by the Agricultural Con- 
servation Program are reflected in the higher values placed on the 
lands affected by those improvements. 

The fair market value of the above listed selected lands is 
estimated to be $86,400.00. The fair market value of tle offered lands 
is estimated to be $90,100.00. These values represent estimates as 
of April 29, 1960. 

The offered lands falls within the Winnemucca Grazing District. 
The Selected land falls within the Carson City Grazing District. The 
District Manager's reports are attached in Appendix III. 
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The North American Aviation, Inc. is engaged in industrial 
research development projects which appear to be vital to the defense 
of the nation. If these lands are classified for disposal and this 
exchange is consummated, it appears that the applicant will utilize 
the selected lands in its vital defense research development program. 
Reportedly the state of Nevada has been classified as a dispersed area. 

The state of Nevada has a density of population of approximately 
two persons per square mile. Because the state is sparsely populated 
and because it has been classified as a dispersed area, it would appear 
to be to the advantage of the majority of the people of the United States 
to have North American Aviation, Inc. disperse some of its vital 
research development projects in this state. 

Highest and best use of the offered lands is grazing ot speculation. 
Highest and best use of the selected lands is grazing and as a buffer 


zone for testing products produced by North American Aviation, Inc. 
It ig recommended that mineral rights be accepted with the 


offered land and that the mineral rights be offered with the selected 
lands. | 

It is recommended that Homestead Application, Nev-047704 by 
Malcolm McGuire for E 1/2 SW 1/4, W 1/2 SE 1/4, Section 8, T. 22N., 
R. 21 E., be rejected in its entirety in favor of subject exchiange due 
to the public interest to be served through the consummation of this 
exchange. | 

Public interest is evident. It is recommended that subject 
exchange be approved and patent issued the value of the offered lands 
exceeding the value of the selected lands. The following selected lands 
are suitable for disposal either through private Exchange or Public 


Sale (isolated tract). 
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MOUNT DIABLO BASE AND MERIDIAN Range 

Description Acreage Est. Value * Improvement 
T. 22 N., R. 21 E. 

Sec. 2, All; 643.74 $ 9,700.00 $ 500.00 

Sec. 12, All; 633.84 4,900.00 400.00 

Sec. 14, All; 640.00 14,400.00 -- 

Sec. 18, All. 639.81 4,700.00 200.00 
T. 23 N., R. 21 E. 

Sec. 36, All; 640.00 3,500.00 200.00 
T. 23 N., R. 22 E. 

Sec. 18, Lot 1; 78.77 400.00 


Sec. 20, Lots 1, 2, 
S1/2SW 1/4; 156.66 900.00 


Sec. 30, AIL 614.56 3,400.00 
T. 22N.,R. 22E. 

Sec. 6, All; 618.24 3,400.00 

Sec. 8, All; 640.00 3,600.00 


Sec. 18, Lots 1, 2, 
E 1/2 NW 1/4, 
NE 1/4. 309.77 2,000.00 


Totals 5,615.39 $50,900.00 $3,100.00 


*These improvement values are values to be reimbursed to Mr. W. 
Dalton La Rue if lands are disposed of. 


It is recommended that lands classified for disposal be disposed 
of subject to existing rights-of-way and easements. 


Respectfully submitted, 


/s/ Nolan W. Roberts, 
Land Examiner 
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[Rec'd. April 22, 1960] 
Lands and Minerals Date: April 21, 1960 


OFFICE MEMORANDUM - United States Government 
TO: BIM State Supervisor for Nevada 
FROM: District Manager, Winnemucca District Office | 


SUBJECT: Private Land Exchange, North American Aviation Co., 


| 
The offered lands involved in the above land exchange located in T. 29 
and 30 N., R. 31 E., are alternate sections that were formerly owned 


by the Southern Pacific Land Co., | 


From a management standpoint it would be very desirable to acquire 
these lands under Federal ownership to eliminate the very complex land 
pattern. 


This would be very helpful in adjudication and management of the area 

by making it possible to set up individual allotments, providing additional 
forage to satisfy the Class I demand in that area and also in locating 
range improvements such as water developments and fences. ‘With the 
present complex land pattern it is impossible to establish individual allot- 
ments as the offered lands do not have any Federal Range demand, there- 
fore the owner or controller of these lands cannot be given the use of the 


intermingled Federal Range. | 


Since this Section 8 Exchange is not detrimental to the economy of the 
area and is highly beneficial from the standpoint of administration of the 
Winnemucca District I recommend that it be approved. | 


/s/ John N. Russiff 
District Manager 
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[ Rec'd. May 2, 1960] 
Lands and Minerals 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
P.O. Box 1551 
Reno, Nevada 
November 12, 1959 

MEMORANDUM 


TO: District Manager Carson City District Office 
FROM: BLM State Supervisor for Nevada 


SUBJECT: Transmittal of Field Report for concurrence, names 
and addresses of range users 


Transmitted herewith is a report on Private exchange application 
Nev-048847, Flagg Land and Cattle Company, Inc. for your review and 
consideration. 

In order to make full compliance with 43 CFR 296.3 and to give you 
an opportunity to indicate your concurrence or noncurrence of the report, 


please furnish the following information: 


Name of Range Users Address 
W. D. La Rue, Sr. 522 California Ave., Reno, Nevada 


MS Land & Livestock Co. 1865 Wren St., Reno, Nevada 

James E. Stead Sutcliffe Star Route, Reno, Nevada 

North American Aviation, Inc. c/o V. Wedge, Atty, 206 N. VirginiaSt., 
Reno, Nevada 

I concur in the report x 


I do not concur in the report Reasons for noncurrence 
-_* * 


See Request dated April 28, 1960 submitted in response to memorandum 
of October 21, 1959 from the State Supervisor for Nevada under subject 
Section 8 Exchange, North American Aviation Company. 


/s/ Dante Solari, 4/29/60 
District Manager 
Keep a copy of this memorandum and return the original and one 
copy together with the report. 
For the State Supervisor for Nevada 


/s/ Charles E. Hancock 
Lands and Minerals Officer 
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[Rec'd. May 2, 1960] 
Lands and Minerals April 29, 1960 
| 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
807 N. Plaza Street 
Carson City, Nevada 


MEMORANDUM 

TO: BLM State Supervisor for Nevada 

FROM: District Manager, Carson City District 
SUBJECT: Section 8 Exchange - North American Aviation, Ine. 


As requested in your memorandum of October 21, 1959, I am submitting 

the following recommendations and information requested on the three 

pending Private Exchanges Nevada 048847, 051126 and 048452 in favor 

of North American Aviation Incorporated. 

I. Map 
Attached is a map of the immediate area of these exchanges which 
is being submitted for illustrative purposes. I have attempted to 
show the land status to the best of my knowledge as it exists at this 
time. The carrying capacity figures shown in black letters in the 
public lands involved in the exchanges are the total AUMs based 
upon a range survey made in 1948 by R. F. Copple, Range Conser- 
vationist, working in this district at that time. | 


Grazing Information | 

Grazing use within the area of these exchanges is held by W. Dalton 
La Rue on the basis of his Monte Cristo property which/he owns. 
His demand in the area is for 208 AUs with 1667 AUMs Federal 
Range use. Mr. La Rue was leasing up to March 31, 1960 railroad 
lands now owned by the North American Aviation, Incorporated. 
Mr. La Rue was licensed on the basis of these leased lands for 181 AUs 
for a total use of 1086 AUMs Federal land. In analysis of these 
railroad lands the privileges were established by a sheep operation 
during the priority years and for each section of private land the 
owner and controller of these lands is entitled to one ~half section 
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of the adjoining Federal lands. Another property having grazing 
privileges within the area attached to them is what is known as the 
Crosby and Burke property in Sections 18 and 19, Township 22 N., 
Range 22 5. This property is now owned by the North American 
Aviation, Incorporated being recently purchased from A. J. Flagg. 
These properties had grazing privileges attached to them and their 
use amounted to 144 AUs for 604 AUMs Federal range use. 


Another user involved is James E. Stead whose area of use is 
immediately south of the area selected, but the selection only in- 
cludes lands in Sections 26 and 34, Township 22 N., Range 21 E. 
and Section 20, Township 22 N. Range 22 E. which are within his 
allotment. The lands under selection in Mr. Stead's area of use 
have a carrying capacity of 130 AUMs. Mr. Stead has been licensed 
for 825 AUs with 3825 AUMs Federal Range use. 


Another operation involved is the MS Land & Livestock Company 
who are licensed north and west of Highway 33 to the extent of 
3585 AUMs with 450 head of livestock based upon the ownership of 
the Hardscrabble Ranch. The MS Land & Livestock Company was 
also licensed within the railroad limit based upon their sub-lease, 
which expired March 31, 1960, from Elmor Hill of the Horseshoe 
Cattle Company on the railroad lands in Township 21 N., Ranges 
19 and 20 E. and Townships 22 and 23 N., Range 20 E. now owned 
by North American Aviation, Incorporated, formerly Flagg. Their 
use in this area amounts to 300 AUs with 900 AUMs Federal Range 
use. 


During 1958 a fence was constructed on the north and west side of 
Highway 33 from the Indian Reservation fence in Section 2, Township 
23 N., Range 21 E. to Section 2, Township 21 N., Range 20 E. 

This fence is approximately 14 miles long. Cooperation between 

the Bureau of Land Management, Nevada State Highway Department, 
livestock operators and the District Advisory Board made it possible 
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to construct this fence. It serves as an allotment line and has 
alleviated a management problem of considerable importance in 
that it eleminated uncontrolled trespass. In the selected areas 
there are twenty-nine water developments, under Section 4 Per- 
mits, completed and being completed by Mr. w.D. La Rue, Sr. 
on the public lands. In addition the MS Land & Livestock Company 
has made application with the State Engineer's Office to appropriate 
the water of Milk Spring in Section 9, T. 23 N., Range 21E. There 
is a spring in Section 22, Township 22 N., Range 20 E. in Hungry 


Valley which services the adjoining area. 


| 
Wildlife 


The presence of wildlife in the area is known to me. There is a 


considerable number of chukar partridge throughout the whole area, 
mainly around the live water, and these birds receive considerable 
hunting pressure. There is also deer in the higher elevations. The 
number and the amount of hunting pressure for this animal is not 
known by me. The Nevada Department of Fish and Game can give 


a better report on this matter. 


Effects upon Allowance 


The allowance of these exchanges will effect the privileges of four 


operations now controlled by the North American Aviation, Incor- 
porated. The allowance will remove all available Federal range 
upon which Mr. W. D. La Rue runs. The loss to Mr. Stead will 
not be great because the percentage of AUMs lost is approximately 
% of his total Federal range use. It will cause him some opera- 
tional and management problems in that the selected lands in Sec- 
tion 34, Township 22 N., Range 21 E. surround lands owned by 
him upon which is located Kerno Spring which services the adjoining 
range area. The allowance of the application in Township 23 N., 
Ranges 21 and 22 E. will effect the operation of MS Land Livestock 
to the extent of the loss of 211 AUMs of Federal Range forage and 
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by it covering Milk Spring and all of Mullens Creek which are the 
main waters that service the area of public lands to the north. It 
will also block public access from Highway 33 North to the Govern- 
ment land in this township. 


The allowance of these exchanges individually will cause consider - 
able administrative problems. This will require a determination 

of how much privileges are left to the properties involved, primarily 
in the area where Mr. La Rue, on the basis of the Monte Cristo 
Ranch, the railroad lands and the Crosby and Burke properties are 
licensed to use the Federal range. Further, it will result in a situ- 
ation wherein the property of Mr. La Rue will only have fall, winter 
and spring use of the Federal range causing an unbalanced operation. 


Other Factors 


Grazing privileges, according to the Taylor Act and the Federal 
Range Code, are subject to reduction or cancellation contingent 
upon the Federal Range upon which these privileges are located 
going into other forms of use or private control under the various 
land laws. 


These applications have brought forth two main questions which are: 


1. Should the Federal Government, under existing land laws, eli- 
minate all the grazing privileges of one individual thereby, making 
it no longer possible for him to remain in the livestock industry in 


a given area? 


2. Should the interest of one individual come before and above those 
of the general public in the light that the North American Aviation, 
Incorporated purportedly is seeking the lands involved for use in 
testing elements and instruments of flight that are of great impor- 
tance to the National security and defense and further resulting in 
the economic development of the community? 


The allowance of these exchanges will have both adverse and 


1 
| 
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beneficial effects on the grazing administration of this district. 

The adverse affects will be extra administrative problems in mak- 
ing necessary adjustments and possible appeal therefrom, the loss 
of water to adequately service the areas of government ranges 
north of the selected lands in Township 23 N., Range 21 E. and in 
loss of water to service the area remaining in Townships 22 and 

23 N., Range 20 E. These losses may possibly be overcome by the 
development of waters in these areas by the means of installing 
wells. The beneficial effects are the blocking of an area into solid 
government land in Township 21 N., Range 19 E. and Township 21, 
22 and 23 E., Range 20 E. giving easier and better control over the 
Federal range already in the area. | 
Recommendations. | 

In the light of the foregoing information and facts I recommend the 
following: | 


1. That if modification of applications are required consideration 
of including the lands in Section 2, Township 22 N., Range 20E., 
which contains Willow Spring, be included in the offered lands. 

This is the only water that services the range area to the immediate 
west of this spring and will facilitate the grazing administration of 
the Federal range remaining in that area. This will compensate 

for the loss of Hungary Spring in Section 22, Township 22 N., 

Range 20 E. Also, that the elemination of part of the selected 

lands north of State Highway 33 which covers Milk Spring in Section 
9, Township 23 N., Range 21 E. and Mullens Creek. ! 


2. That reservation be made to the allowance ofthe general public 
to cross the lands in the pursuit lawful hunting of game! birds and 

| 
animals except for the areas around installations. | 


3. That if the exchanges are allowed that severance damages be 
made by the applicant to Mr. W. D. La Rue, Sr., MS Land & 


Livestock Company and James E. Stead for the lost of grazing 
| 
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privileges. This is based upon the fact that when loaning agencies 
make loans to livestock operations they give consideration to the 
value of the property owned by the livestock operator for the graz- 
ing privileges attached to said property. 


4. That the applications be allowed. This is based on the belief 
that the public interest of the intended and purported use of the 
lands by the applicant and the economic benefit to the local com- 
munity by this development is placing the land to a higher form of 
use and is greater than the interest of one individual. Further, 
that the Taylor Grazing Act and Federal Range Code for grazing 
districts provided for the Federal range going into private control 
and higher forms of use. Furthermore, the history of the United 
States has been a continual expansion and development and that in 
this process the benefit to the greater numbers of the individuals 
has always been considered greater than the interest of one indivi- 
dual and also requires the change of the use of land from one form 
to another. 


5. That the three exchanges be consummated at one time, if pos- 
sible to do so. The reason for this is that it will eliminate consider- 
able administrative problems in making the necessary adjustments 
in grazing uses against the consummation of each at a different time. 
Further, that it will result in all the licenses involved being requir- 
ed to make only one adjustment in their operations to meet the loss 
of available range and cause them the least amount of undue hard- 
ship. 

For your further information and records I have attached Thermo-Faxed 

copies of Section 4 Permits issued to Mr. W. D. La Rue, Sr. and the 

fence project along Highway 33 previously referred to. 


/s/ Dante Solari 
Enclosures 


[ Filed November 30, 1962] 


PLAINTIFFS’ CROSS MOTION FOR SUMMARY JUDGMENT 


——_—_—— ee -0€0€C@02—C Swerve 


Plaintiffs W. Dalton La Rue, Sr. and Juanita S. La Rue hereby 
move the Court, pursuant to Rule 56 of the Federal Rules of Civil Pro- 
cedure, for summary judgment against defendant Stewart L. Udall, on 
the ground that, as more fully appears from the pleadings, the memor- 
andum of points and authorities and affidavit attached hereto and other 
materials submitted to the Court by defendant Udall in support of his 
motion for summary judgment, there exists no genuine dispute as to any 
material fact with respect to certain of plaintiffs’ claims and that plain- 
tiffs are entitled to judgment as a matter of law. | 

/s/ David Ginsburg 
OF COUNSEL /s/ Leonard N. Bebchick | 


Richard H. Levin Sear ie 
Alan L. Reinstein 


x * * 


Counsel for Plaintiffs 


November 28, 1962 


[ Filed November 30, 1962] 
PLAINTIFFS’ STATEMENT OF MATERIAL FACTS CONCERN- 
ING WHICH NO GENUINE DISPUTE EXISTS WITH RESPECT 


TO ITS CROSS MOTION FOR SUMMARY JUDGMENT 


1. The reasons why defendant Udall approved North American's 
private exchange application as benefiting the public interests are set 


forth in his decision (Exh. A. to the Complaint). | 


2. Upon consummation of the North American private exchange, 


plaintiffs' grazing licenses will terminate or be terminated. | 

3. Plaintiffs have requested a formal hearing at all stages of the 
administrative process in this proceeding; these requests have been 
timely and all have been denied. 
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4. Plaintiffs repeatedly have sought to inspect the exchange appli- 
cation files. Plaintiffs were permitted to examine what the Reno BLM 
office characterized as the "public" portions of the file in this case 
after the thirty-day period given plaintiffs to respond to the published 
Notice of Exchange. With respect to the remainder of the material in 
the exchange file, the Associate Director, BLM, on April 3, 1961, 
ruled that only requests which specified the document desired and in- 
dicated its relevance would be considered. The contents of the undis- 
closed file documents are unknown to plaintiffs (see exhibits P-1 through 
P-4 attached to Affidavit of David Ginsburg). 

5. Plaintiffs have been denied the opportunity to conduct cross- 
examination on materials submitted by North American and defendant's 
subordinates. 

6. The North American- Stead Agreement (Exh. C. to the Com- 
plaint) was entered into between those parties and is a subsisting agree- 


ment. 


/s/ David Ginsburg 


/s/ Leonard N. Bebchick 
Counsel for Plaintiffs 


[Filed November 30, 1962] 


PLAINTIFFS' STATEMENT OF GENUINE ISSUES 
WITH RESPECT TO DEFENDANTS’ MOTION 
FOR SUMMARY JUDGMENT. 


1. Plaintiffs' grazing unit is pledged as security for bona fide 
loans; the termination of plaintiffs' grazing permit will impair the value 
of their grazing unit. | 


2. Defendant Udall acted arbitrarily and capriciously in failing to 
make findings, or in making findings which are clearly erroneous and 


unsupportable, with respect to the following matters: | 


The actual use to be made by North American of the 
selected lands; 


The need to obtain the selected lands in order to con- 
duct a program of industrial activity in the Reno-Sparks area, and 
the incompatability of such a program with continued eracng of 
the selected lands; 


The equal value of the offered as contsaaten with the 
selected lands; | 


The impact of the exchange upon plaintiffs’ Frosting 
operations; 


The contribution of the offered lands to a program of 
grazing management; | 


The assertion that North American's recently acquired 
land ir. the area of the selected lands has been taken out of the 
category upon which grazing privileges may be issued; | 


The assertion that North American has refused to 
lease its newly acquired land to live stock operators; 


The assertion that the importance of grazing in the 
selected lands has been reduced whether or not the exchange is 
approved; | 


The failure to recognize the existence of the Stead 
agreement and to come to grips with its implications. | 
The following statements contained in defendant Udall's Statement 
of Material Facts are controverted in good faith. 
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1. Paragraph 3 - Plaintiffs’ existing range operations will be 


destroyed, not curtailed, if North American's exchange application is 


consummated. 

2. Paragraph 4 - Plaintiffs do not admit that they submitted any 
legal or factual material to the Manager of the Reno BLM office other 
than the documents which are exhibits 5, 6 and 7 attached to the Affidavit 
of Frances Lavender. 

3. Paragraph 6 - The value of plaintiffs’ authorized range improve- 
ments is greater than $4,100. 

4. Paragraph 8 - Plaintiffs through their counsel have never been 
given the opportunity and never have undertaken to discuss the merits of 
their protest with officials of the Department of the Interior in Washing- 
ton. 

Ali correspondence and one meeting dealt solely with certain matters of 
procedure. See exhibits P-10 through P-14 attached to Affidavit of 
David Ginsburg. 


November 28, 1962 


ET 


[Filed November 30, 1962] 
AFFIDAVIT 


CITY OF WASHINGTON ) 


DISTRICT OF COLUMBIA ; 


DAVID GINSBURG, being duly sworn, deposes and says: 

1. Iam a member of the firm of Ginsburg and Leventhal, 
Washington attorneys for W. Dalton LaRue, Sr. and Juanita S. LaRue, 
plaintiffs herein. 


SS: 


2. I certify that the copies of documents attached hereto and 
made a part hereof are true and correct copies and that the following 


description of these documents is true and correct: 
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EXHIBIT P-1 - letter dated February 7, 1961, ecaueaded by Alan 
L. Reinstein to Mr. J. E. Keogh, Jr., requesting the right to inspect not 
only the "public portion” of the files in the Reno land office, but the 
"entire files". | 

EXHIBIT P-2 - letter dated February 7, 1961, addressed by 
J. E. Keogh, Jr. to Mr. Alan L. Reinstein, denying Reinstein's request 
to examine the "non-public" portion of the several private exchange ap- 
plications, Nevada 048847 et al. of North American Aviation, because 
these files contain information, the disclosure of which may be prejudi- 
| 

EXHIBIT P-3 - letter dated February 14, 1961, addressed by 
Richard H. Levin to the Director, Bureau of Land Management, Depart - 


cial to the interests of the government. 


ment of the Interior, reiterating request to see the entire files. 

EXHIBIT P-4 - letter dated April 3, 1961, addressed by H. R. 
Hochmuth, Associate Director, Bureau of Land Management, Department 
of the Interior, to Mr. Richard H. Levin, responding to Levin's letter of 
February 14, 1961, reaffirming the Department's position but advising 
that the Department will consider further requests for the inspection of 
any specific documents provided the request discloses the manner in 
which those documents would be relevant to the interest of plaintiffs. 

EXHIBIT P-5 - A deed of trust, dated November 15, 1961, between 
William D. Holmes as trustor, Washoe Title Insurance Company as 


trustee and Ira G. Blundell as beneficiary. This is the deed of trust 
described in paragraph 11 of the verified complaint whose obligations 
plaintiffs assumed when they acquired their fee holdings in the Monte 
Cristo ranch. | 
EXHIBIT P-6 - An extension agreement, dated September 30, 
1959, between plaintiffs and Ira G. Blundell, which provides for certain 
extensions in the terms of repayment set forth in the aforesaid deed of 


trust. 


EXHIBIT P-7 - A chattel mortgage between plaintiffs and 
William A. Hirsh, Jr., dated July 10, 1960. This mortgage is security 
for the payment of indebtedness in the amount of $18,000.00 which is 
evidenced by a promissory note due July 10, 1965. 

EXHIBIT P-8 - A chattel mortgage, dated September 15, 1954, 
between plaintiffs and William A. Hirsh, Jr. This mortgage was secur- 
ity for the payment of indebtedness in the amount of $2,625.00 which 
became due and was paid on or before December 15, 1959. 

EXHIBIT P-9 - Affidavit of J. S. Smithson, dated May 23, 1962, 
executed in Los Angeles, California. 

EXHIBIT P-10 - letter dated March 14, 1961, addressed by Karl 
S. Landstrom, Director, Bureau of Land Management, Department of 
the Interior, to David Ginsburg. 

EXHIBIT P-11 - letter dated March 14, 1961, addressed by 
Karl S. Landstrom; Director, Bureau of Land Management, Department 
of the Interior, to Donald A. Pehrson. 

EXHIBIT P-12 - letter dated March 15, 1961, addressed by 
David Ginsburg to Mr. Kar] S. Landstrom, Director, Bureau of Land 
Management, Department of the Interior. 

EXHIBIT P-13 - letter dated January 25, 1961, addressed to Mr. 
Earl J. Thomas, Acting Director, Bureau of Land Management, Depart- 
ment of the Interior, by David Ginsburg. 

EXHIBIT P-14 - letter dated January 27, 1961, addressed by 
A. H. Furr, signed "For the Director”, Bureau of Land Management, 
Department of the Interior, to David Ginsburg. 


/s/ DAVID GINSBURG 


[Verification] 
November 30, 1962 


[Filed November 30, 1962] 


CA No. 2784-62 
Exhibit P-1 


February 7, 1961 


Mr. J. E. Keogh, Jr. 
Manager Land Office 
Bureau of Land Management 
P. O. Box 1551 
Reno, Nevada 


Re: North American Aviation, Inc. Section 8 
Taylor Grazing Act Exchange Application 
Nos.: 048452, 048847, 050918, 051126, 

053277, 053827, 054669, and 055416 

Dear Mr. Keogh: | 

As you know on January 23, 1961, my client, Mr. W. Dalton La Rue 
for the first time was shown a portion of the Reno Land Office file (in 
connection with North American application #048847) other than the ap- 
plication and amendments, themselves. At that time you told Mr. La Rue 
that he could not inspect certain materials in the file, but that the "public" 

portion was available for his inspection and copying. On February 6, 1961, 


you showed me only this "public" portion of the file, and again today you 
showed me only the "public" portion of the files connected with the above- 
mentioned applications. At the time of my inspection, I requested that 
you show me the entire files, but you stated that in your judgment certain 
portions were not to be seen by us. This letter is to repeat in writing 

my request to see the entire files and to ask you to favor me with an 


answering letter. | 


Sincerely, 


ALAN L. REINSTEIN 


[Filed November 30, 1962] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Nevada Land Office 
Post Office Box No. 1551 

Reno, Nevada 


CA No. 2784-62 
Exhibit P-2 
February 7, 1961 
Mr. Alan L. Reinstein 
C/O W. Dalton La Rue, Sr. 
Public Accountant-Tax Counsellor 


522 California Ave. 
Reno, Nevada 


Dear Mr. Reinstein: 

This is in answer to your request of even date to examine the 
"non public” portion of the several private exchange applications, 
Nevada 048847 et al of North American Aviation. 

In accordance with my authority under the provisions of 43 CFR 
2.2 I have determined that certain portions of these files contain infor- 
mation, the disclosure of which may be prejudicial to the interests of the 
government, and therefore deny your request to inspect these documents. 

Please know that the provisions of 43 CFR 2.2 provide that where 
such requests are denied you may submit your request to the head of the 
bureau or office. 

Sincerely yours, 


/s/ J. E. Keogh 


cc: Area 2 
Director, Washington, D. C. 


[Filed November 30, 1962] 
CA No. 2784-62 
Exhibit P-3 
February 14, 1961 


Director, 

Bureau of Land Management 
Department of the Interior 
Washington 25, D. C. 


Re: Request for permission to inspect files -- 
North American Aviation, Inc. private exchange 
applications nos. Nev - 048452, 048847, 050918, 
051126, 053277, 053827, 054669 and 055416. 


Dear Sir: | 

Our clients, Dalton and Juanita La Rue, are the owners and 
operators of the Monte Cristo Ranch, the cattle of which graze on the 
public domain "selected" in the above-mentioned Section 8 exchange 
applications of North American Aviation, Inc. The La Rues have pro- 
tested these exchanges, and on January 26, 1961 the Reno Land Office 
has dismissed their protest to application no. Nev - 048847. The con- 
summation of 048847 would eliminate Monte Cristo from livestock 
raising, and the La Rues are appealing the dismissal of their protest. 

Despite repeated requests by the La Rues, beginning in March 
1959, to inspect the subject exchange application files, for almost two 
years the La Rues were only allowed to see the bare applications and 
amendments and a certain appraisal report submitted by North Ameri- 
can. (The La Rues were allowed to see the appraisal report only after 
months of correspondence with the Washington and Reno offices. ) 
Finally, on January 23, 1961 -- three days before the dismissal of his 
protest -- the Reno Land Office allowed Mr. La Rue (and, subsequently, 
his counsel) to inspect the "public" portions of the files. After our re- 
quest to see the entire files, Mr. Keogh, manager of the Reno Land 
Office, informed us that the undisclosed portions consisted principally 


of intra-Bureau memoranda discussing the applications and possibly of 
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memoranda of conversations with North American, and that Washington 
might consider their disclosure entirely harmless. However, he stated 
that the policy of his office required that the "non-public" portions of 
the file be withheld from our inspection on the ground that their dis- 
closure "may be prejudicial to the interests of the government". 

The La Rues are striving to preserve the existence of their 
ranch. For years they have been kept in the dark with respect to the 
Bureau’s exchange policy and intentions. Now that the Reno Land Office 
has ruled and the La Rues are appealing, it is even more urgent that we 
be fully informed in all aspects of the case. Pursuant to 43 C.F.R. 

Sec. 2.2(a) of the Departmental regulations, we hereby request that all 
portions of the Bureau files dealing with the above-named applications 
be opened to our inspection. 
Very truly yours, 
Richard H. Levin 


[Filed November 30, 1962] Exhibit P-4 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

Washington 25, D.C. 


April 3, 1961 


Mr. Richard H. Levin 

Attorney at Law 

D'Ancona, Pflaum, Wyatt & Riskind 
33 North La Salle Street 

Chicago 2, Illinois 


Dear Mr. Levin: 

This responds to your letter of February 14, 1961, requesting 
permission to inspect the entire case records of private exchange appli- 
cations, Nevada 048452, 048847, 050918, 051126, 053277, 053827, 054669, 
and 055416. 


You indicate that you represent Dalton and Juanita La Rue, the 
grazing users whose protest against these exchanges has been dismissed 
and that the La Rues are appealing. 

The appeal has been filed and the records are now in | this office. 

It is our view that the intra-Bureau memoranda which you men- 
tion are privileged material, the contents of which properly could not be 


disclosed. We recognize that such memoranda cannot be used as a basis 
| 

| 

With respect to any memoranda in the records concerning con- 


for a decision in the La Rue protest. 


versations with North American, this material in the circumstances may 
be made available to you for inspection. It should be borne in mind that 
any such memoranda merely reflects the belief of the author thereof as 
to the conversations involved -- in essence, such memoranda are only 
in the nature of an aide-memoir. 

We shall be glad to consider further requests for thel inspection 
of any specific documents, provided the request discloses the manner in 
which those documents would be relevant to the interest of your clients. 


Sincerely yours, 


| 
Associate Director 
Copy to: Ginsbury, Leventhal, Brown and Morrisson, Attorney at Law 


[Filed November 30, 1962] 


CA No. 2784-62) 
Exhibit P-5 
202883 : 


THIS DEED OF TRUST made as of this 15th day of November, 
1951, by and between WILLIAM D. HOLMES, as Trustor, WASHOE 
TITLE INSURANCE COMPANY, As Trustee, and IRA G. BLUNDELL, 
as Beneficiary, 


WITNESSETH: 


That the said Trustor hereby grants, conveys and confirms unto 
said Trustee in trust with power of sale the following described real 


property situate in the County of Washoe, State of Nevada, more par- 


ticularly described as follows: 
PARCEL 1 
T. 23.N., R. 22 E., M.D. B. & M., Section 28, 
Lots 1 to 8, inclusive, the SW 1/4 of the SW 1/4; 


the SE 1/4 of Se 1/4, Section 32, NE 1/4; containing 
523.97 acres, more or less; 


PARCEL 2 


T. 22.N., R. 22 E., M. D. B. & M. Section 4, 

lots 1, 2, 3, and 4. The S 1/2 of the NW 1/4, the S 1/2 
of the NE 1/4; S 1/2 

containing 638.30 acres, more or less; 


PARCEL 3 
T. 22.N., R.21E., M.D. B. &M. Section 10, 
the S 1/2, containing 320 acres, more or less; 


PARCEL 4 
T. 22N., R. 22E., M.D. B. & M. Section 10 
N 1/2 of the NE 1/4, containing 80 acres, more or less; 


TOGETHER with all and singular the tenements, hereditaments 
and appurtenances thereunto belonging or in anywise appertaining and 
the reversion and reversions, remainder and remainders, rents, issues 
and profits thereof including all water and water rights, ditches and 
ditch rights, and range rights appurtenant to the above described real 
property, and also ‘all the estate, right, title and interest, homestead or 
other claim or demand as well in law as in equity which the Trustor now 
has or may hereafter acquire in or to the said premises or any part 
thereof with the appurtenances. 

TO HAVE AND TO HOLD the same unto the said Trustee and its 


successors for the use of the Beneficiary, his heirs and assigns, upon 
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the trusts hereinafter expressed, namely: | 

As security for the payment of the sum of $49,500. 00 ih lawful 
money of the United States, with interest thereon in like lawful money 
and with expenses and counsel fees according to the terms of a promis- 
sory note of even date herewith delivered by the Trustor to the Benefic - 
iary. | 

AND THIS INDENTURE FURTHER WITNESSETH: 

FIRST: The following covenants, numbers 1, (2 at least $5,000.00), 
3, 4(1% per month), 5, 6, 7 (10%), 8, 9, of Section 2 of an Act entitled 
"An Act relating to transfers in trust of estates in real property to se- 
cure the performance of an obligation or the payment ofa debt, and to 
provide that certain covenants, agreements, obligations, rights and 
remedies thereunder may be adopted by reference and other matters 
relating thereto’, approved March 29, 1927, are hereby oer and made 

a part of this Deed of Trust. 

SECOND: The rights and remedies hereby granted shall not ex- 
clude any other rights or remedies granted hereunder or permitted by 
law and all rights and remedies granted hereunder or permitted by law 
shall be concurrent and cumulative. | 

THIRD: The Trustor further agrees that the Beneficiary may 
from time to time and for periods not exceeding one year, in| behalf of 
the Trustor renew or extend the promissory note secured hereby and 
said renewal or extension shall be conclusively deemed to have been 
made when so endorsed on said promissory note by the ae in 
behalf of Trustor. 

FOURTH: All costs in connection with this trust shal be paid 
by the Trustor. 

FIFTH: In addition to the principal sum due on the promissory 
nae heretofore mentioned, this trust deed shall be security for any and 
all money that may hereafter become due or payable from Trustor to 


Beneficiary from any cause whatsoever. | 
| 


SIXTH: Al provisions of this instrument shall inure to, apply 
to and bind the legal representatives, successors and assigns and each 
of the parties hereto. 

SEVENTH: It is expressly agreed that the trust created hereby 
are irrevocable by the Trustor. 

IN WITNESS WHEREOF, the Trustor has hereunto set his hand 
this 11 day of December, 1951. 


/s/ William D. Holmes 


{Jurat} 
December 11, 1951 


Document No. 202883 
Filed for record at the request of Washoe Title Insurance Company 
January 23, 1952 at 5 minutes past 9 o'clock a.m. Recorded in Book 294 
of Deed of Trust sie 296. Records of Washoe County, Nevada. 
Delle B. Boyd, County Reporter 


py /s/ M. E. McLeod Deputy 
Fee: $3.35 


eS 


[Filed November 30, 1962] 


CA No. 2784-62 
Exhibit P-6 


EXTENSION AGREEMENT 


FOR VALUE RECEIVED, IRA G. BLUNDELL hereby agrees with 
W. DALTON LA RUE and JAUNITA S. LA RUE, his wife, jointly and 
severally, in respect to that certain promissory note dated November 15, 
1951, in the principal amount of $49,500.00, from William D. Holmes to 
Ira G. Blundell and heretofore assumed by W. Dalton La Rue and Juanita 


S. La Rue, his wife, jointly and severally, that: 

The payment of $2,900.00 due January 15, 1960, need not be paid 
until January 15, 1963. 

The payment of $2,900.00 due January 15, 1961, need not be paid 
until January 15, 1964. : 

The payment of $2,900.00 due January 15, 1962, need not be paid 
until January 15, 1965, provided: 


A. Interest on the unpaid balance at the rate of 5-1/2% 
per annum shall be paid each January 15th regardless of postponement of 
principal payments, and 

B. In the event of the sale or other transfer of the 
premises securing subject note, then the entire unpaid balance of the 


obligation shall become due and payable. | 

The remaining provisions of the subject note and of the deed of 
trust securing the note shall continue in full force and effect. | 
DATED: December 30, 1959 /s/ Ira G. Blundell 


/s/ W. Dalton La Rue 


/s/ Jaunita S. La Rue 


[Filed November 30, 1962] 


CA No. 2784-62 
Exhibit P-7 


CHATTEL MORTGAGE 


THIS MORTGAGE, made this 10th day of July, 1960, by W. 
DALTON LA RUE, SR. and JUANITA S. LA RUE, his wife, both of the 
City of Reno, County of Washoe, State of Nevada, hereinafter called 
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“Mortgagor”, to WM. A HIRSH, JR., of the City of Reno, County of 
Washoe, State of Nevada, hereinafter called ""Mortgagee"’. 
WITNESSETH: 
That the said Mortgagor does hereby mortgage to said Mortgagee 
all of the cattle owned by them situate in the counties of Washoe, Lyon 
and Churchill, State of Nevada, described as follows, to wit: 


Branded open sixteen (16) on the right hip ear marks 
and with left jaw wattle 


together with all of the increase thereof and additions and accretions 
thereto, it being the intention of the Mortgagor that this Mortgage shall 
cover all of each kind of livestock above named now owned or possessed 
by the Mortgagor and in and to which the Mortgagor may acquire any 
right, title or interest during the life of this Mortgage. 

There is also included all the right, title and interest of the 
Mortgagor in and to all hay, grain, pasturage and feed and in and to all 
range rights, feed pens, feed troughs and water privileges used in feed- 
ing the said livestock, and also all horses, mules, harness, camp wagons, 
commissary outfits and other equipment used in operating said live- 
stock, and in general all the personal property and equipment now or 
hereafter used in or in connection with the feeding, ranging, watering, 
maintaining, transporting and caring for said livestock so far as such 
property is a lawful subject of chattel mortgage, until the indebtedness 
herein described be fully paid. 

All of said livestock may carry other brands and marks than 


those mentioned, but in any event the above enumeration and descrip- 


tion is intended to cover and include all livestock now owned by the 
Mortgagor, and their increase, and all additions thereto, whether marked 
or branded as stated, or otherwise, or unbranded. 

TO HAVE AND TO HOLD said crops, chattels and other per- 
sonal property, and all of the same, unto the said Mortgagee, and the 
Mortgagee's successors and assigns forever. It is the intention of the 
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parties that this Mortgage shall take effect and become a lien upon any 
crops planted hereafter at the time when such crops are planted. 

This Mortgage is given as security for the payment to the 
Mortgagee of the indebtedness evidenced by a certain Promissory Note 
(and any extensions or renewals thereof) substantially in form as fol- 
lows: | 

"$18,000.00 Reno, Nevada, July 10, 1960 


On or before July 10, 1965, for value received, we 
jointly and severally promise to pay to the order of WM. A. 
HIRSH, JR., in Reno, Nevada, the sum of Eighteen Thousand 
Dollars, in lawful money of the United States, together with 
interest thereon in like lawful money at the rate of seven 
percent (7%) per annum from the date hereof until paid, such 
interest being payable annually, together with all costs of 
collection, and in the event of suit, including attorney's fees 
as adjudged reasonable by the Court. This note is secured by 
a Chattel Mortgage executed of even date hereiwth.  , 


W. DALTON LA RUE, SR 


pa ear thea ecb trary Beinn 


JUANITA S. LA RUE ” 
— eet 


This Mortgage is intended to cover and secure any and all ex- 
tensions and renewals of said sums of money and any and all other in- 
debtedness and liabilities of said Mortgagor, whether as principal, 
surety or guarantor, or otherwise, to the Mortgagee, or his assigns, 
whether evidenced by note or otherwise, now existing or here ter 
arising, during the term of this Mortgage. 

Said Mortgagor hereby declares, and hereby beeen said 
Mortgagee, that the said Mortgagor is the absolute owner and in pos- 
session of all of said mortgaged property hereinabove described, and 


that said mortgaged property is free and clear of all liens, encumbrances 
and adverse claims whatsoever. | 

The following covenants, to wit, Nos. 1, 2 (reasonable attorney's 
fees), 3 (interest 5% per annum), 4, 5, 6, 8, 9, 10, 11, 12, 18, 14 and 15 
of Section 1 of an Act of the Legislature of the State of Nevada, entitled 
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"An Act relating to mortgages of real and personal property and to 
provide that certain agreements, covenants, obligations, rights and 
remedies thereunder may be adopted by reference”, approved March 23, 
1927, are hereby adopted and made a part of this Mortgage. 

“The word "Mortgagor” as used herein shall be construed as 
both singular and plural and to extend to and include each of the two 
persons designated as "Mortgagor”’. 

IN WITNESS WHEREOF, these presents have been executed by 
the said Mortgagor the day and year first above written. 

/s/ W. Dalton La Rue Sr. 
/s/ Juanita S. La Rue 
{Surat} 
July 22, 1960 


LL 


[Filed November 30, 1962] 
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CHATTEL MORTGAGE 

THIS MORTGAGE, made this 15th day of December, 1954, by 
W. DALTON LaRUE and JUANITA S. LaRUE, his wife, both of the City 
of Reno, County of Washoe, State of Nevada, hereinafter called 
"Mortgagor”, to WM. A HIRSH, JR., of the City of Reno, County of 
Washoe, State of Nevada, hereinafter called "Mortgagee”, 

WITNESSETH: 

That the said Mortgagor does hereby mortgage to said Mortgagee 
all of the following described personal property situate in the County of 
Washoe, State of Nevada, described as follows, to wit: 


371 head of cattle branded open sixteen (16), 
including the following: 
160 head of cows 

60 head of yearling heifers 


3Q head of yearling steers 
6 head of bulls 


115 head of weaner calves 


together with all of the increase thereof and additions and accretions 


thereto, it being the intention of the Mortgagor that this Mortgage shall 
cover all of each kind of livestock above named now owned or possessed 
by the Mortgagor and in and to which the Mortgagor may acquire any 
right, title or interest during the life of this Mortgage. | 

There is also included all the right, title and interest of the 
Mortgagor in and to all hay, grain, pasturage and feed and in and to all 
range rights, feed pens, feed troughs and water privileges used in feed- 
ing the said livestock, and also all horses, mules, harness, camp wagons, 
commissary outfits and other equipment used in operating said livestock, 
and in general all the personal property and equipment now or Reesalter 
used in or in connection with the feeding, ranging, watering, maintaining, 
transporting and caring for said livestock so far as such property isa 
lawful subject of chattel mortgage, until the indebtedness herein described 
be fully paid. | 

All of said livestock may carry other brands and marks than 
those mentioned, but in any event the above enumeration and description 
is intended to cover and include all livestock now owned by the Mortgagor, 
and their increase, and all additions thereto, whether marked . branded 
as stated, or otherwise, or unbranded. 

TO HAVE AND TO HOLD said crops, chattels and other personal 
property, and all of the same, unto the said Mortgagee, and the Mortgagee's 
successors and assigns forever. It is the intention of the parties that 
this Mortgage shall take effect and become a lien upon any crops planted 
hereafter at the time when such crops are planted. 

This Mortgage is given as security for the payment to the Mort- 
gagee of the indebtedness evidenced by a certain Promissory Note (and 
any extensions or renewals thereof) substantially in form as follows: 
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$20,625.00 Reno, Nevada, December 15, 1954. 


On or before December 15, 1959, for value re- 
ceived, we jointly and severally promise to pay to the 
order of WM. A. HIRSH, JR., in Reno, Nevada, the 
sum of Twenty Thousand Six Hundred Twenty-Five 
Dollars in lawful money of the United States, together 
with interest thereon in like lawful money at the rate 
of six percent (6%) per annum from the date hereof 
until paid, such interest being payable annually, toge- 
ther with all costs of collection, and in the event of 
suit, including attorney's fees as adjudged reasonable 
by the Court. This note is secured by a Chattel 
Mortgage executed of even date herewith. 


W. DALTON LaRUE 


JUANITA S, LaRUE 


This Mortgage is intended to cover and secure any and all ex- 
tensions and renewals of said sums of money and any and all other in- 
debtedness and liabilities of said Mortgagor, whether as principal, 
surety or guarantor, or otherwise, to the Mortgagee, or his assigns, 
whether evidenced by note or otherwise, now existing or hereafter aris- 
ing, during the term of this Mortgage. 

Said Mortgagor hereby declares, and hereby warrants to said 
Mortgagee, that the said Mortgagor is the absolute owner and in posses- 
sion of all of said mortgaged property hereinabove described, and that 
said mortgaged property is free and clear of all liens, encumbrances 
and adverse claims whatsoever. 

The following covenants, to wit, Nos. 1, 2 (reasonable attorney's 
fees), 3 (interest 5% per annum), 4, 5, 6, 8, 9, 10, 11, 12, 13, 14 and 15 
of Section 1 of an Act of the Legislature of the State of Nevada, entitled 
‘An act relating to.mortgages of real and personal property and to 
provide that certain agreements, covenants, obligations, rights and 
remedies thereunder may be adopted by reference”, approved March 23, 
1927, are hereby adopted and made a part of this Mortgage. 
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The word "Mortgagor" as used herein shall be construed as 
both singular and plural and to extend to and include each of the two 
persons designated as 'Mortgagor". | 

IN WITNESS WHEREOF, these presents have been executed by 
the said Mortgagor the day and year first above written. | 

/s/ W. Dalton La Rue 


/s/ Juanita S. La Rue 


[Jurat] 
December 15, 1954. 


[Filed November 30, 1962] 


CA No. 2784-62 
Exhibit P-9 


NORTH AMERICAN AVIATION, INC., 
Applicant - Appellee 


W. DALTON LA RUE, SR., and | 
JUANITA S. LA RUE, 
Protestants - Appellants, NEVADA asia 
DEPAOLI BROS., | 
Protestants - Appellants, 
FORREST L. PARMENTER, 


Protestant - Appellant. 


STATE OF CALIFORNIA 


COUNTY OF LOS ANGELES 


J. S. SMITHSON, being duly sworn, deposes and says: 
1. I am the Senior Vice President - Administration of North 


ss. 


American Aviation, Inc. ("North American"’), the Petitioner herein. 
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This affidavit is made to apprise the Secretary of the Interior of the 
present status of North American's plans for development of a tract in 
Nevada in what I will call the Reno area. 

2. That tract is being assembled as we have frequently stated 
to permit North American to carry out national defense and space pro- 


jects. Because of the current and projected program requirements, 


North American has an urgent need to expand its facilities and installa- 
tions in a remote area, such as the Reno area. 

3. Full development of the Reno area cannot go forward until 
North American has assembled a cohesive tract. North American already 
owns over 64,000 acres in the Reno area which, to a large extent, com- 
pletely surround checkerboard Government sections. In order to make the 
tract cohesive, two applications for exchange have been filed. The key 
application is the one now on appeal before the Secretary of the Interior. 
If it were granted, North American would be in a position to proceed with 
its plans for further development of the area. While that application is 
pending, however, and there is no assurance that the entire tract will be 
available for integrated expansion, it would be imprudent to embark on 
extensive developments in the Reno area. 

4. On the lands which it presently owns, North American has 
already made or is making various improvements such as buildings, 
roads, wells, and other installations. The cost of the lands and of the 
improvements which have been completed or are currently under con- 
struction will exceed $3,500,000. 

5. Among those improvements are two North American facilities 
which have already been constructed or are in the process of construc- 
tion. 

(a) North American has completed construction in that area of 
an Advanced Solid Propellant Research Facility. This is an experimen- 
tal installation to develop test amounts of high energy solid rocket pro- 
pellants. Nine small buildings comprise this facility. They include a 


| 
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motor preparation and test building with firing bays, a propellant mix- 


ing and casting building, a control center, a building for in-process 


storage, three magazine storage buildings, a power generating equip- 
ment building and a small machine shop. | 

(b) Work on the construction of an Advanced Liquid Propellant 
Research Facility is underway. It will include several buildings (includ- 
ing a control center with office space and a machine shop and three 
propellant storage buildings), a two-position rocket engine test stand 
(to evaluate performance of high energy liquid rocket fuels), a liquid 
nitrogen cascade system, several storage tanks (one to store! high pres- 
sure gaseous nitrogen and three to store water), and associated improve- 
ments. | 
6. In addition to the two facilities just described, North Ameri- 
can has under consideration an extensive complex of other facilities 
for the Reno area. Its present plans are based upon the satisfactory 
completion of the key exchange application which is now on appeal before 
the Secretary of the Interior. The facilities which North American is 
planning are of a considerably greater magnitude than those which have 
already been completed or are in the process of construction! They will 
utilize a very substantial number of employees. One test facility has 
already been designed. Also contemplated is a facility for additional 
engineering, laboratories, and other operations. As stated above, 
however, implementation of future plans cannot proceed until the key 
exchange application has been acted upon and a cohesive tract is thereby 
available to North American/ 

7. Since the problems involved are complicated and have become 
urgent with the passage of time and decision involving the expenditures 
of millions must be made very soon, it is hoped that the pending appeal 
can be disposed of in the very near future. 

8. Inthe interest of expediting a determination on the ees ex- 
change application, North American is willing to pay the fair! land reason- 
able value of grazing privileges on Government sections which may be 
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lost by appellants (including W. Dalton La Rue, Sr., and Juanita S. La Rue, 
who own about 1600 acres of base land) as a result of the consummation 
of the exchange, as determined by an impartial appraiser. If agreement 
cannot be reached by the parties on an appraiser, North American is 


agreeable to the selection of an impartial appraiser by the Secretary of 


the Interior. 

/s/ J.S. Smithson 
[Verification] 
May 23, 1962 


[Filed November 30, 1962] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D. C. 


CA No. 2784-62 
Exhibit P-10 
March 14, 1961 


Mr. David Ginsburg 

Ginsburg, Leventhal, Brown 
and Morrisson 

Attorneys at Law 

1632 "K" Street, N. W. 

Washington 6, D.C. 


Dear Mr. Ginsburg: 

This is in reference to the meeting with you and your associates 
in my office on March 13, 1961, involving an appeal to the Director by 
the Monte Cristo Ranch from a decision by the Reno, Nevada, Land 
Office dismissing its protest against the above-noted private exchange 
application of North American Aviation, Inc. As you know, I terminated 
the meeting when I concluded that the information proposed to be dis- 
cussed touched on the merits of the appeal, and I felt that such ex-parte 
discussion would be unfair to North American Aviation, Inc., the adverse 
party involved. 
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You indicated that a statement of reasons will be filed in support 
of the appeal. Any data that you deem pertinent to the issues may be 
included in the statement of reasons. When the matter is properly be- 
fore us on appeal, you may rest assured that the record will be carefully 
reviewed in light of the assertions made in the appeal, and a decision 
will be rendered based on the applicable law and the facts. | 
Sincerely yours, 


/s/ Karl S. Landstrom 
| 
| 
| 


CA No. 2784-62. 
[Filed November 30, 1962] Exhibit P-12 


Director 


GINSBURG, LEVENTHAL, BROWN AND MORRISSON 
1632 K Street, Northwest 
Washington 6, D.C. 


March 15, 1961 


Re: Nevada 048847 | 


Mr. Karl S. Landstrom 
Director 

Bureau of Land Management 
Department of the Interior 
Washington 25, D. C. 


Dear Mr. Landstrom: 

This is in reply to your letter dated March 14 referring to the 
meeting in your office on March 13. Mr. La Rue, Mr. Levin and I 
genuinely appreciate your assurances that the record will be! carefully 
reviewed in the light of the assertions made in the appeal, and that a 
decision will be rendered based onthe applicable law and the facts. 

1. Mr. La Rue, Mr. Levin and I joined in the meeting with you 
and your colleagues in order to ask again that the novel issues of law 
and policy involved in North American's application be severed from 


the factual questions of valuation and disposed of first. We told you that 


| 
| 
| 
| 
| 
5.04g | 
| 
| 
| 
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we regard this as a procedural request which does not affect the merits 


of the appeal. This request we have made several times before, most 
recently in a letter dated January 25, 1961, addressed to Mr. Karl J. 
Thomas who was then Acting Director of the Bureau of Land Management. 

2. Our Statement of Reasons in support of the appeal will be 
filed on Monday, March 20. In it we shall again request that the funda- 
mental issues of law and policy be finally resolved before the La Rues 
are put to the heavy burden and expense of a hearing on the issue of 
valuation. The substance of our position on the meaning and purpose of 
Section 8 of the Taylor Grazing Act we have already put before the Reno 
Land Office and these materials, we trust, are already part of the rec- 
ord. They will in any event be part of our Statement of Reasons. But 
on the issue of valuation the record contains only information submitted 
by and on behalf of North American and certain material compiled by 
the Reno Land Office. The reason is that the regulations as presently 
written give the protestant no right to be heard on the issue of valuation 
before the local Land Office arrives at its decision. We believe the 
regulations in this regard are defective. They force the rancher to 
accept an initial adverse decision without a hearing, then impose on him 
the burden of appealing that decision to the Director in Washington and 
persuading the Director to reverse directly or to exercise his discretion 
to grant a hearing before a BLM Field Commissioner. 

3. Since we have not yet had an opportunity to present evidence 
on the issues of fact we shall, when the regulations permit, request a 
hearing (and oral argument) under Section 221.6 of the Regulations. We 
note that even then BLM is not obliged to grant a hearing but does so only 
in the discretion of the Director. Since what is involved is the livelihood 
and future of a rancher, Mr. Levin and I have repeatedly asked that the 
controlling legal and policy issues first be resolved after which a hear- 
ing would be ordered before the Reno Land Office so that that office might 
render its decision on the basis of a completed record. Since the Reno 
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Land Office has already made its decision, our only alternative is to 
request a hearing before a BLM Field Commissioner, but we shall also 
ask that the hearing be deferred until after the issues of law and policy 
are finally resolved. | 
4. Your letter states that we may submit in our Statement of 
Reasons "any data" which we deem pertinent to the issues. Section 221.3 
of the Regulations directs that our statement be limited to the reasons 
for appeal and written arguments or briefs. We see no way, under the 
Regulations, to add factual data to the record by incorporating them into 
our Statement of Reasons and assume that, in speaking of “any data”, 
you did not intend to go beyond Section 221.3. If we are wrong in this 
assumption, please advise us of that fact. 
5. We regard the foregoing matters as procedural defects in 
the regulations which should be corrected. The regulations as presently 
written enable the protestant to participate in the administrative pro- 
cess only by filing a pleading but do not give him the right to present 


F aoe | : 
factual evidence unless, on appeal, after an adverse decision, the Direc - 


tor chooses to intervene in his behalf. | 
Since you felt that these matters might transcent procedure and 
touch on the merits of the appeal to the detriment of North American, 
we are taking the liberty of sending North American a copy of this letter. 
Sincerely yours, 
David Ginsburg | 
cc: Mr. Donald A. Pehrson | 


$$ 


[Filed December 3, 1962] 
AFFIDAVIT IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION 
CITY OF WASHINGTON eee 
DISTRICT OF COLUMBIA | 
W. DALTON LA RUE, SR., being duly aworn, on oath deposes 


and says: 


(1) I am now and have been the owner and active operator of 
the Monte Cristo Ranch, located approximately 30 miles north of Reno, 
Nevada, since I bought it in October, 1953. Monte Cristo has been in 
existence since 1894 as a cattle producing unit grazing on the approxi- 
mately 10,000 acres of public domain which the Secretary of the Inter- 
ior by his order, dated August 14, 1962, now proposes, under the 
private exchange provision of the Taylor Grazing Act, to patent to North 
American Aviation, Inc. ("North American”) for use by North American 
as a testing site. The consummation of this exchange would absolutely 
eliminate Monte Cristo from ranching and deprive my fee property of 
most of its value, and I am appealing to this Court for relief. North 
American has intervened to oppose my suit and in connection therewith 
has filed certain affidavits of its employees (""Campbell"” and "Smithson"') 
and of its attorney ("Pickett") setting forth much material which is 
false, erroneous and misleading. This affidavit is respectfully sub- 
mitted to correct these misstatements. 

Campbell Affidavit Misstatements 

(2) North American falsely attempts to create the impression 
that my wife and I have a remote interest in and dependence upon Monte 
Cristo (Campbell, pars. 4-11). In fact, we live at Monte Cristo for over 
seven months of the year and have done so from 1956 on. All of our 
savings and spare time and effort have gone into making Monte Cristo 
an economic and efficient operation so as that we could retire, reside 
there exclusively and live off of its proceeds. This had been our goal 
since acquiring Monte Cristo, and it had always been our plan to reach 


this position by late 1963. The tremendous drain on our resources 


caused by North American's efforts to take our grazing range had dis- 
rupted this plan. 

* * * * 

(C) My residence for voting is Monte Cristo Ranch, State High- 
way 33-Sutcliff Star Route. 
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(D) Ever since we acquired Monte Cristo, my family and I have 
spent as much time in residence at Monte Cristo as possible. The 
ranch house at the summer headquarters was in too bad a state of dis- 
repair to permit more than part-time occupancy during 1954 and 1955. 
By 1956 and during every year thereafter, we have annually ¢losed our 
house in Reno and lived full time at Monte Cristo -- moving out in 
early April and staying throughout the entire warm weather grazing 
season until late November or December. By that time the cattle have 
been moved to winter headquarters, and it is pointless to remain any 
longer at the summer grazing area. We have long hoped to build a res- 
idence at the winter camp so that we can reside at Monte Cristo the 
year-around, and after many delays construction of such a residence is 
presently underway. 

(F) Monte Cristo is within easy commuting distance of my 
accounting office in Reno -- one hour's drive from the summer head- 
quarters and 45 minutes from the winter camp. Besides maintaining my 


accounting practice, I take an active and leading part in all phases of the 
operation of the ranch. I ride herd, take part in round-ups, do at least 
95% of the branding, marking and innoculations, make repairs to fences 
and structures, and work on range improvements. With the help of a 
hired Indian hand, my wife and I perform all the labor of operating and 
maintaining the ranch. | 
(G) Besides giving us work and a house, Monte Cristo provides 
us with the style of living and recreation we want. The area is rugged 


and grand and abounds in game; we have put in and maintained a small 
truck garden and fruit orchard to supply our needs. It affords us a 
means of satisfying most of our economic and physical wants, and pro- 


vides the invaluable satisfactions of a simple and wholesome means of 


living for us and our young children. 
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(3) Campbell states that the base property of the La Rues and 
North American have equal AUM's on the public domain range land sub- 
ject to the exchange in question (Campbell, par. 15), but neglects to 
point out that our 1,690 AUM's are based on our 1,600 acres of base 
property and that North American's is based on its 14,000 acres of base 
property (the "Railroad land") intermingled with the select land in ques- 
tion. He suggests that the Steads have massive grazing privileges in 


the select land other than those obtained by their recent lease of the 
Railroad land from North American. Moreover, the Steads do not in 
fact use their privilege on the select land to any observably significant 
extent as their outfit operates well to the south of the Monte Cristo 
grazing range. For a number of years we leased the Railroad land from 
North American's predecessor in interest for a substantial rental, and 
when North American acquired it, our lease was cancelled. North 
American then decided to allow its grazing privileges to remain unused, 
put to block our application for their use, North American recently 
leased to the Steads for no consideration -- apparently, preferring a 
sham arrangement with the Steads to one which might benefit us. 

(4) Campbell's affidavit proceeds at great length to suggest how 
North American's facilities are allegedly crowding-out grazing from the 
Monte Cristo range (Campbell, pars. 17-24). After an extensive auto- 
mobile and horseback tour of the range, the entire acreage fenced off 


from grazing by North American is 100 acres -- out of the entire 78- 


square mile grazing area. The so-called "whole section and ahalf... 
fenced off” (Campbell, par. 18) refers to the old Crosby-Burke base 
property which has been fenced off for years before North American or 
anyone else ever thought of testing rockets in the area. 

(5) Even this nominal fencing of the Railroad lands has no possi- 
ble impact on grazing on the select public domain land. The public domain 
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is vacant, undeveloped grazing range (except for my cattle and the 
springs and water tanks I have put in) which has been used continuously 
as a stock range ever since shortly after the Civil War. Monte Cristo 
herds have grazed there since 1894. It has been part of the Govern- 
ment's Taylor Grazing Act range program ever since the enactment of 
the Act, and Monte Cristo has been continuously entitled to Class I 
grazing privileges there under the Act. Insofar as North American 
withdraws its base property from grazing, the attached Class I privileges 
become immediately available to the neighboring base property -- Monte 
Cristo -- as Class II rights. No matter what North Américan does with 
its land, not one AUM of grazing is lost on the select land in question. 
This fact is indisputable and contrary to Campbell's carefully worded 
suggestion that North American has already taken the "area" out of 
grazing. The "Certain grazing leases [which] had previously been can- 
celled by North American" (Campbell, par. 24) is the lease to us which 
has been replaced by a lease to the Steads. In this connection, it is 
significant that on the basis of this lease the Steads obtained a full 
Class I permit to graze on the select land for the 1961-62 grazing season 
and that on November 13, 1962 they filed for an identical full permit 
for the entire 1962-63 grazing season. North American wants it both 
ways -- to lead this Court to believe that it has ended grazing on the 
select land (supposedly, by fencing 100 acres of its 14,000 acre base 
property) and at the same time to tell the Carson City Grazing District 
Board that its base property is still entitled to full Class I privileges 
in the area so that we cannot get the Class II rights. 

(6) Campbell's affidavit betrays a complete misunderstanding 
of the nature of a western stock ranch (Campbell, pars. 25-26) by 
erroneously suggesting that fee ownership of a wide area is necessary 
for the use of a grazing range. The typical western ranch consists of 
a small base property and extensive grazing rights over the|surround- 


ing countryside. Under western law, stock are free to graze without 
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trespass wherever they have not been fenced out. On this basis, a 
ranch area comes to be defined by years of habitual usage by an identi- 
fiable outfit, usually operating from a small base property. With the 
passage of the Taylor Grazing Act, the controllers of certain historic 


base property were given the exclusive right (after complying with a 


permit procedure) to graze on adjoining public range land. The key 
base property in the Monte Cristo range has always been Sections 28 
and 32 of Township 23 N., Range 22 E. M.D.B. and M. Ever since 
grazing began in the area with pioneer Dan Wheeler's great sheep 
operation, these sections have been a headquarters or base property. 
Private Title in these sections was not acquired until the 1880's, and 

in 1894 it passed to George Blundell. Blundell, until his death in the 
1920's, headquartered a cattle operation in the area from these sections 
under the name of the Rodero Creek Ranch. His sons, Ike and Bud, con- 
tinued the ranch under the present name, Monte Cristo, until 1951 when 
Ike sold out (Bud had long since been dead) to William Holmes. Holmes 
sold to us in 1953. The title abstract history of non-base property given 
by Campbell has no significance for the case at hand. 

(7) Campbell's affidavit (pars. 27-28) recites the assessed value 
of the Monte Cristo Ranch for county tax purposes as if it meant some- 
thing. If it were at all significant, North American's claims of value of 
its property are rendered ridiculous. For example, the entire current 
assessed valuation of all of the real estate, improvements and personal 
property in Washoe County owned by North American and its subsidiary, 
Flag Land and Cattle Company, is $255,530. Much of this property is 
located outside of the area of the Railroad lands, the site of its alleged 
multi-million dollar developments. Another example is the last assess- 
ment (1959-60 roll) of the North American land in Pershing County, 
Nevada, including the 20,000 acres offered by North American in this 
exchange: 


Number Official Land Value Per Assessed 
of Acres Classification Acre Valuation 


2,526 Second Class grazing $3 $| 7,578 
9,414 Third Class grazing 2 18,828 
11,022.32 Barren 1.25 13,778 


ee a eater 
22,962.32 $40,184 
Taxes |1,241.68 


The last tax roll on which the offered land appeared was 1959-60, be- 
cause, on March 2, 1961, North American deeded the offered land to the 
United States Government. | 

(8) In contrast to the recitation given in Campbell's affidavit 
(Campbell, par. 29), the correct status of our indebtedness secured by 
our grazing unit is, as follows: 

(A) In connection with our acquisition of Monte Cristo in 
October, 1953, we assumed an indebtedness of $26,100 secured by a 
deed of trust against our fee land. The original note, secured by deed 
of trust, was in the amount of $49,500, payable by Holmes to Blundell. 
This was reduced by a single payment of $20,500 by Holmes. There was 
then left a balance of $29,000 which was to be paid in ten equal annual 
installments. Holmes paid one of these installments and we assumed the 
remaining nine installments. We still owe $8,700 and the deed of trust 
is still outstanding. | 

{B) In connection with our acquisition of Monte Cristo, we 
borrowed $25,000 in December 1953 from David Bright, Victor Nemeroff 
and Arnold Maremont, secured by a chattel mortgage on our livestock, 
grazing rights and ranch equipment. | 

(C) The foregoing debt was partially liquidated and refinanced 
on December 15, 1954, by a loan of $20,625 from William A. Hirsh, Jr., 


secured by a chattel mortgage on our livestock, grazing rights and 


ranch equipment. 
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(D) This first borrowing from Hirsh was paid off before due 
on November 2, 1959, but on July 10, 1960, we again had to borrow 
$18,000 from Hirsh, and again it was secured by a chattel mortgage on 


our livestock, grazing rights and ranch equipment. The indebtedness 
and security is still outstanding. 

(9) Campbell cites our applications for the making of range 
improvements as being filed in 1959, allegedly after North American's 


exchange application (Campbell, par. 30), with some vague notion of 
implying that we went to all the trouble and expense of putting in over 

25 springs, water tanks and troughs, scrambling over a 78-square mile 
grazing range crossed with mountains and canyons by 4-wheel drive 
truck and horseback, for no better reason than to embarrass North 
American. The facts are that most of our applications were filed, oral 
approvals given and the improvements completed long before we first 
heard, late in 1958, of North American's application. The 1959 date 
which seems to confuse Campbell is the date of formal approval of many 
of the improvements. The reason for the late approval was because the 
Bureau had advised me in 1957 that a single application for many im- 
provements was acceptable. Accordingly, I immediately made a Single 
application, and was not advised until 1958 that a separate application 
for each improvement was necessary. Naturally, I complied, but ob- 
tained oral clearance to proceed pending formal notice of approval which 
was finally given early in 1959. 

* * * * 

(16) The alleged diminution of grazing in the area of the select 
land referred to by Smithson (Smithson, par. 46) does not involve the 
select land in any way and, presently, only involves 100 fenced-off acres 
of the Railroad land. 


* 


211 


Pickett Affidavit Misstatements 
(18) Pickett erroneously implies that we have had full access 
to the Department of Interior case records in connection with this ex- 
change. (Pickett, par. 11). He cites the decision of the Manager of the 
Nevada Land Office at Reno, initially approving the exchange, as stating 
the Nevada Land Office by letters, dated December 21, 1959 and Janu- 
ary 11, 1960, and addressed to our attorney, Richard H. Levin, invited 
us to inspect the Land Office records at our convenience. The decision 
so held, but referred only to the Exchange "Applications before the 
Nevada Land Office" which "are a matter of public record". | Moreover, 
contrary to the implication of the decision, the letters, themselves, only 
referred to inspection of North American's appraisal reports. 
(19) Aside from applications and the North American Appraisal 
Reports, we were not allowed to inspect any part of the Departmental 
record in this case until January 23, 1961 -- almost 23 months after 
we filed our initial protest in the case and made our first request to 
see the entire case file, almost three months after the initial decision 
of the Nevada Land Office approving the exchange, and three days before 
the decision of the Land Office dismissing our protest. | 
(20) The materials shown to us at this January 23, 1961 inspec - 
| \ tion consisted of the so-called "public portion" of the file. Following 
| \is a summary of some of this "public" material discovered and exam - 
ined by me on this occasion. It reveals the easy susceptibility of the 
‘local departmental officials to the extra-legal pressures applied by 
\ North American and the complete casualness with which these officials 
utterly dismissed their Congressional mandate to protect the livestock 
iad under the Taylor Grazing Act: 


(A) Memo, dated June 24, 1959, from Hancock of the Reno 
Land Office to Roberts and Hill, the Government apnruisecs| spouted 
to appraise the select and offered lands in the case, requesting that they 
meet with Hancock before starting the appraisal for the as oftheir 
learning the type of appraisal desired. 
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(B) Letter from J. S. Smithson, North American's Senior Vice 
President, dated August 17, 1959, to E. J. Palmer, Nevada State Super- 
visor, BLM, urging priority consideration of North American's exchanges 
because of national security considerations. 

{C) Joint letters from Senators Bible and Cannon of Nevada, dated 
August 19, 1959, to Palmer, asking to be advised of progress on North 
American's applications and expressing their interest in North American's 
success. 

{D) Letter from Palmer, dated August 27, 1959, to Senators 
Bible and Cannon advising of "excellent progress” in completing the ex- 
changes. 

{E) Memo for file from James E. Keogh, Jr. Reno Land Office 
Manager, dated September 27, 1959, in which the author doubts that the 
La Rues are entitled to argue the public interest and equal value issues 
with respect to the exchange as they claim. 

(F) Wire from Max W. Bridge, acting for Palmer, dated Octo- 
ber 21, 1959, to BLM Director stating that Reno BLM was denying the 
La Rues a hearing and withholding file data from them. 

(G) Letter from D. A. Pehrson, North American Real Estate 
Administrator, dated October 23, 1959, to Palmer stating that North 
American had its deadline for its Reno project and trusted that the Reno 
BLM would meet it. 

(H) Letter from Smithson, dated Decenber 14, 1959, to Palmer 
giving a lengthy, annual report-type review of North American's past 
and present defense activities implying defense plans for the select 
land, citing the support of Senators Bible and Cannon and Governor 
Sawyer and urging expeditious processing of the applications. 

(I) Letter from Senator Cannon, dated December 18, 1959, to 
Palmer, affirming his interest in the speedy and favorable processing 
of the North American applications. 
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(J) Letter from Senator Bible, dated December 18, 1959, to 
Palmer, urging favorable completion of North American's applications 
and pointing out that North American could not complete its area plans 
until the Reno BLM acted. | 

(K) Letter from Congressman Baring of Nevada, dated Decem- 
ber 23, 1959, to Palmer expressing support for North American's plans 
for the area as being in the public interest. 

(L) Letter from Governor Sawyer, dated December 26,1959, to 
Palmer citing the benefit to the local economy of North American’ s 
project and urging a speedy consummation of the exchange. 

(M) Letter from Senator Bible, dated December 31, 1959, to 


Palmer criticizing the BLM's terse answer to his previous letter and 


further urging expeditious treatment of the exchange in North American's 


interest. 
(N) Letter from Palmer, dated January 11, 1960, to Senator 
Bible, apologizing for terseness in correspondence with him and stating: 


"Recently a meeting was held in my office with Mr. J.S. 
Smithson, Senior Vice President, North American Aviation, Inc., Mr. 
Gerald B. Brophy, Senior Vice-president and General Counsel for North 


American and Mr. George Campbell. At this meeting the matter of pub- 
lic interest was discussed very thoroughly. Iam sure you realize that 
before a private land exchange can be approved by the various offices 
of the Bureau and the Secretary, the applicant has to demonstrate that 

| the use that he proposes to make of the selected land is in the public 
interest. Since the above meeting was held, we have received letters 
from Governor Grant Sawyer, Senator Cannon, Representative Baring 
and yourself in this regard. It is my understanding that additional let- 
ters from the Reno and Sparks Chamber of Commerce may be received 
in the near future. I want to assure you that your letter and the others 
mentioned will be very helpful to our Bureau offices and no doubt to the 
Secretary's office in determining whether the exchange is in tthe public 


interest. This should facilitate the processing of the various applications 
: | 
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a great deal. We certainly want to thank you for your efforts. (Under- 


scoring supplied.) 
“A meeting is scheduled with Mr. George Campbell [a North 


American employee] during next week, at which time a review is going 


to be made of all protests to determine if North American on their own 
motion can initiate action to alleviate the protests without a formal dis- 
missal being issued by the Land Office, which could result in a consider - 
able delay of time if the protestants desire appeal. [That the protests 
might have merit and defeat the application is not considered as a possi- 
pility.] If these conflicts can be cleared and the Secretary lifts the tem- 
porary suspension on cases involving appraisals, it appears that favorable 
action can be taken on the application involving priority area number one 
during the latter part of February or early March. 

"We bave giventhe North American Exchange application high 
priority of treatment and believe that if you were to contact officials of 
the North American Aviation, Inc. they would be quite complimentary of 
our relations and efforts to process these applications. I want to assure 
you that we realize the importance of this exchange application and will 
make every effort to process each of their applications as rapidly as 
possible. 

"T realize that you, the Governor, and other people in the state of 
Nevada are doing everything possible to generate additional economic 
activity in the state that will be helpful to local areas as well as the state. 
We appreciate the need for encouragement of additional industrial enter- 
prises in Nevada's economy and you can count on full cooperation from 
this office in any way we can help out. We will be glad to supply you with 
additional information if you have specific questions and we will send you 
progress reports from time to time.” 

(O) Letter from Palmer, dated January 11, 1960, to Governor 
Sawyer assuring him of progress on the North American applications. 
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(P) Letter from Palmer, dated January 11, 1960, to Congressman 
Baring detailing cooperation with North American in processing the ap- 


plications, resolving protest conflicts and expediting consummation. (It 
should be noted that protest dismissal was the preferred form of "reso- 
lution" in that the BLM steadfastly refused our request that it arrange a 
triangular meeting with North American in order to compromise the 


differences between us.) 

(Q) Letter from Palmer, dated January 11, 1960, to Senator 
Cannon thanking him for his interest and reporting on progress with the 
exchanges. 

(R) Wire from Hochmuth of the BLM, dated May 17, 1960, to 
Palmer requesting that the exchange No. Nevada 048847 file be sent to 
Washington for review. (This was dated six months prior to the Reno 
Office's initial official decision in the case.) 

(S) Wire from Hochmuth, dated June 23, 1960, to Palmer advis- 
ing that information Hochmuth gave North American with respect to the 
048847 appraisal was incorrect. (This was many months before the Reno 
BLM would consent to give us any file information, correct or incorrect.) 

(T) Memorandum from Palmer, dated December 30, 1960, to 
BLM Director stating that North American was preparing additional 
public interest material to help the Reno BLM adjudicate the protests of 
the La Rues and others. 

(U) Letter from Smithson, dated January 6, 1961, to Keogh 
responding to each protest and repeating the correlation between North 
American's defense role and the public interest in the exchange. 

(V) Wire from Furr, dated January 19, 1961, to Palmer requesting 
status report on exchanges. | 

(W) Night letter in reply from Keogh for Palmer, dated January 20, 
1961, to Director BLM stating 6 protests were filed in the case, were 
being considered and would be dismissed the next week. | 
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(21) The so-called "public portion" of the file shown to us on 
January 23, 1961, omitted considerable material. In response to our 
point-blank request to be shown this material, the Manager refused on 
the ground that its disclosure "may be prejudicial to the interests of 
the government." Before that he had spoken of intra-bureau memoranda 
discussing the exchange and records of ex parte conferences with North 
American. I appealed the Manager's refusal to reveal the contents of 
the Government file affecting the future of my ranch and home to the 
Director of the Bureau and the Secretary without success. In the light 
of the documents already shown, I concluded that this alleged "'prejudice” 
could arise only from further proof of improprieties and lack of dis- 
interestedness on the part of the Bureau officials handling the exchange 
application in question. 

(22) Both the appraisals made by North American and the Nevada 
Land Office (Pickett, pars. 12, 13) of the offered and select land in this 
case failed to reflect the land values established in the area of the select 
land by North American's purchase of the Railroad lands for approxi- 
mately $1,500,000 (well over $30 per acre). 

(23) None of the appraisals established any evidence of current 
grazing value for the offered land. The offered land is largely barren, 
infested with a poisonous sage plant, halogeton, which is deadly to sheep 
and seriously unhealthful to cattle, and contains almost no water. The 
only conceivable use for the offered land is speculation, and this is not a 
legitimate grounds for acquisition or retention of land by a Department 
of the Interior Grazing District. No one has grazed or sought a permit 
for grazing on the federal land intermingled with the offered land for a 
number of years. All priority rights to grazing on the federal land 
have lapsed, and no one cares as the area is ungrazable. There are no 
disputes in connection with grazing rights in the offered land area; 


there are no problems, "complex" or otherwise, in connection with its 


administration; there are no fencing or improvement projects. The 
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offered land and the adjoining federal land is a barren, bone dry, vacant 
area which no one uses or wants to use. The North American and Land 
Office Appraisals are either silent or deliberately misleadi - on this 
point -- the only significant point for determining the desirability of add- 
ing land to a Grazing District. | 


/s/ W. Dalton La Rue, Sr. 
[Verification] ! 
December 3, 1962 


[Filed January 3, 1963] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS’ 

MOTION FOR A PRELIMINARY INJUNCTION | 
STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


J. S. SMITHSON, being duly sworn, deposes and says: 

1. I am the Senior Vice President -- Administration of defendant 
North American Aviation, Inc. ("North American"). 

2. Plaintiff W. Dalton La Rue, Sr. has made an affidavit in which 
he says that three affidavits filed by North American -- made by Mr. 
Campbell (a North American employee), Mr. Pickett (our attorney) and 


me -- set forth "much material which is false, erroneous and mislead- 
ing" (par. 1). He also accuses the Department of the Interior of wanting 
to put him "out of business without a hearing or the most casual con- 
sideration" of his contention (par. 10), upbraids the Washoe County 
Board of Adjustment (pars. 12, 13), and criticizes the experienced 
appraisers for the Bureau of Land Management and North American 
(pars. 22, 23). 


* 
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5. Next Mr. La Rue says that Iam contradictory” of some pres- 
entation made last year (par. 12). That is not so. Evidently Mr. La Rue 
does not appreciate that the activities which North American will carry 
on in the facilities being constructed on its own lands, for which a land 
use permit was sought then, do not involve difficult safety and noise 
considerations. Until North American obtains the selected lands sought 
by the exchange involved in this case, it cannot undertake to construct 
the facilities that will involve those considerations. That is one reason 
why Mr. La Rue's opposition to that exchange is holding up developments 
of great importance to this country’s national defense and space inter- 
ests. 

= x * * 

10. Presumably Mr. La Rue supposes, as he says, that North 
American’s arrangement with the Steads "has in no way benefited 
North American other than providing a ready means for harassing us” 


and will confer advantages that are "more imaginary than real" (par. 17). 
North American has not the least interest in harassing the La Rues and 


has far more important matters to occupy its time. It would have pur- 
chased the Stead holdings, if they had been available; since that was not 
feasible, North American made sure they would not fall into the hands 
of others who could use the large acreage to the disadvantage of the 
contemplated national defense and space projects, by obtaining the right 
of first refusal over the holdings. North American regarded that right 
as very important; it still does. Mr. La Rue may not agree, but with 
all due respect North American is better qualified than he to decide how 
best to advance the projects which he has been and is seeking to block 
unless his terms are met. 

11. In his affidavit, Mr. La Rue renews his groundless charge 
that North American has not made "good faith’ efforts to negotiate on 
"equitable terms” (par. 15). He defines "equitable terms” as "replacing 
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the ranch area it has sought to appropriate" (par. 15). Mr. La Rue does 
not own the selected lands; they belong to the United States, which will 
receive the offered lands in exchange therefor. The La Rues have graz- 
ing privileges on the selected lands, and North American has been and 
is willing -- although legally, I am told, it is under no obligation to do 
so -- to pay the fair value of those privileges. Alternatively, North 
American has been and is willing to take over the La Rues' entire ranch 
at a fair price. In fact, it has offered to buy it at a price far more than 
what Mr. La Rue admitted to me a rancher would be willing to pay for it. 


North American sees nothing "equitable" about "replacing" a ranch worth 
| 


a modest sum with property worth many times more. 

* * * * 

15. North American was not proposing to settle what Mr. La Rue 
calls a "private price negotiation" (par. 15 (J)(C), p. 18). It was propos - 
ing methods to dispose of a controversy threatening to have extremely 
serious consequences to vital national interests. When North American's 
last formal proposal was made (see paragraph 48(b) of my prior affidavit), 
the Department of the Interior thought the matter sufficiently important 
to suspend the proceedings while the La Rues considered the proposal. 
(See the long footnote 1 on page 7 of the Secretary's decision, which is 
Exhibit 1 to the affidavit by Mr. Pickett of November 14, 1962. ‘Since the 
Secretary's decision, North American has reached an amicable settlement 
with the other appellants mentioned in that footnote, Depaoli Brothers.) 


* * * x | 


J. S. Smithson 


[Verification] 
December 27, 1962 


[Filed January 3, 1963] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS’ 
MOTION FOR A PRELIMINARY INJUNCTION 

STATE OF NEVADA ) 

COUNTY OF WASHOE 


GEORGE R. CAMPBELL, being duly sworn, deposes and says: 

1. Iam an employee of defendant North American Aviation, Inc. 
("North American”). In reply to my previous affidavit, plaintiff W. 
Dalton La Rue, sr. has made a long affidavit accusing me, among other 
people, of "setting forth much material which is false, erroneous and 
misleading.” While I shall not characterize Mr. La Rue's affidavit, it 
may be helpful to set the record straight on several statements contained 
in it. 

The Reno Activities of the La Rues 

* * * * 

4. Mr. La Rue’s affidavit does not deny the facts set forth in 
paragraphs 4 through 11 of my prior affidavit and affirmatively confirms 
what I said. Admittedly he has an "accounting office in Reno" where he 
maintains an “accounting practice” (par. 2F). Admittedly he and his 
wife do not have their sole residence on the ranch; for they have a 
house in Reno" where they live several months of the year (par. 2D), 
and do not yet have a place at the ranch where they could live all the 
year (par. 2D). Mr. La Rue may have spent his "spare time and effort" 
trying to make the ranch self-sustaining so that he and his wife could 
"live off the proceeds” by "late 1963" (par. 2), but he carefully avoids 
saying they now depend for their livelihood on it. In short, the impres- 
sion which one would gather from the complaint is justly subject to what 
I previously said about it. 


* * 
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7. Then Mr. La Rue discourses at some length about the Steads. 
(a) For instance, he says that "to block our application” for 
certain grazing privileges "North American recently leased to the Steads 
for no consideration -- apparently preferring a sham arrangement with 
the Steads to one which might benefit us" (par. 3). That is not the fact. 
North American's lease to the Steads was no "sham" but a genuine lease 
made for excellent business reasons. It carried out the agreement with 
the Steads (Exhibit C to the complaint) under which North Ame rican ob- 
tained the very valuable right of first refusal over the Steads’ substantial 
holdings. (The importance of that right is pointed out in paragraph 46(c) 
of Mr. Smithson's affidavit of November 1, 1962.) | 
(b) The magnitude of the Steads’ holdings is correctly stated in 

paragraph 16 of my previous affidavit. Far from suggesting the Steads 
owned "massive grazing privileges" with respect to the selected lands, I 
deliberately omitted them from the table in paragraph 15 of my affidavit 
to avoid any such impression, even though a map in the Carson City 
Grazing District Manager's Office lists the Steads as having grazing 
privileges on half of a section which is part of the selected lands. I might 
add that the Steads' cattle have been grazing, to my own knowledge, on at 
least part of the selected lands, and North American employees working 
in the area tell me that about half the cattle they see are owned by the 
Steads. | 


* * * 


Diminution of Grazing in the Area of the Selected 
Lands in Recent Years 


* * * * | 


10. The pattern is already plain. North American's advanced 
Solid Propellant Facility, the first to be completed in the area, was 
erected on a section and a half which was formerly the Crosby and Burke 
grazing property. Mr. La Rue says this property was fenced off before 
North American "ever thought of testing rockets in the area"|(par. 4). 
(Presumably he means "rocket engines.) The vital point, however, is 
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that this former grazing land may no longer be used for grazing. North 
American's Liquid Propellant Facility has eliminated another one hun- 
dred acres from grazing use. As additional facilities are completed, 
more land will be removed from grazing use. 

11. Mr. La Rue’s remark that as yet there has been only 
"nominal fencing” (par. 5, p. 5) -- and his later references to the Steads' 
permits (par. 5, p. 6) -- ignore the fact that the process of development 
started only recently. A large test installation takes time to develop. 
North American's present propulsion field laboratory in the Santa Susana 
Mountains north of Los Angeles started with one test stand. It is now 
crowded with eighteen major rocket engine test stands, five component 
test laboratories and many other buildings. The same pattern of develop- 
ment is beginning in the area of the selected lands. If the exchange 
which Mr. La Rue is striving to prevent is approved, it will doubtless 
proceed in the same way. 

12. As more and more facilities are built, neither Mr. La Rue 
nor anyone else will be able to graze cattle on the lands enclosed. Mr. 
La Rue now suggests this "has no possible impact on grazing on the" 
selected lands (par. 5). What effect it will have on AUM's is a legal 
question; Mr. La Rue's theories, I understand, are unsound. The prac- 
tical impact is illustrated by Mr. La Rue's vehement protests, when 
North American erected a fence near the former Crosby and Burke prop- 
erty, that it interfered with the driving of his cattle. 


* * * * 


15. Paragraph 7 of Mr. La Rue's affidavit also contains factual 
errors; the third and fourth sentences are wholly incorrect. But Mr. 
La Rue’s main argument is significant for what it fails to note. 

16. North American's property in Pershing County -- including 
the offered lands, which amount to 20,763.48 of a total of 22,962.32 


acres -- was assessed at $40,194 (par. 7). That comes to $1.75 per acre. 
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The Land Examiner appraised the offered lands at $90,100 or a little 
under $4.35 an acre. Thus the fair value of the offered lands, as 
appraised by the Land Examiner, was not quite two and a half times 
their assessed value. For the La Rues’ whole ranch -- assessed at 
$16,710 -- North American offered $150,000, or nine times the assessed 
value. The assessment figures do mean something. 


* * * * 


18. With respect to the La Rues' improvements, the important 
facts are that (a) practically all were made after they had opposed North 
American's key exchange application and (b) North American must reim- 
burse the La Rues for them anyhow. Mr. La Rue talks about earlier 
"oral approvals" (par. 9). What the records show is clear. Copies of 
the La Rues’ permits to make improvements on the selected lands are 
included in the Land Examiner's report, Exhibit 4 to Mr. Pickett's affi- 
davit of November 14, 1962. The earliest approvals listed were given 


by the Advisory Board at a meeting on February 3, 1959. 


* * * *| 


23. Paragraph 22 of Mr. La Rue's affidavit ignores the fact that 
what North American paid hardly shows fair value. The $30 per acre 
figure is an average for all North American's acquisitions in a very large 
area. Most of the territory acquired was much closer to the’ Reno- 
Sparks metropolitan area than the selected lands. Much of the land ac- 
quired, moreover, as the map (Exhibit 5 to my prior affidavit) shows, 
was in valley locations, whereas the selected lands are mountainous. 
Thus the overall average price paid is doubly meaningiess. Here, as in 
paragraph 28, Mr. La Rue deems himself more competent than the expert 
appraisers. It is understandable why the Secretary did not agree. 

/s/ George R. Campbell 
[Verification] | 
December 26, 1962 


[Filed January 3, 1963] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS' 
MOTION FOR A PRELIMINARY INJUNCTION 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ; 


ss.: 


CHARLES PICKETT, being duly sworn, deposes and says: 

1. Iam an attorney for defendant North American Aviation, Inc. 
("hereafter called "North American") in this action, and made one of 
the affidavits in opposition to plaintiffs’ motion for a preliminary injunc- 
tion. In response, plaintiff W. Dalton La Rue, Sr. has made a long affi- 
davit in which he charges that those affidavits set forth ''much material 
which is false, erroneous and misleading” (p. 2), and spends several 
pages on what he terms "Pickett Affidavit Misstatements" (pp. 19-25). 
This affidavit is made in reply thereto. 

* * * * 

3. Neither the order in which plaintiffs examined the "public 
portion of the file” nor the full contents thereof are known to me or, as 
far as I can determine, to anyone in North American. Mr. La Rue, who 
admits he had previously seen "applications and the North American 
Appraisal Reports," says he did not inspect any other part of "the De- 
partmental record" until January 23, 1961 (par. 19). But the Statement 
of Reasons filed on behalf of the La Rues on their appeal to the Director, 
Bureau of Land Management, stated "the files were opened to their in- 
spection for the first time on January 23, 1960" (p. 31). On the basis of 
that, my previous affidavit said: "According to plaintiffs’ statement on 
one of their appeals in the Department of the Interior, the inspection 
took place on January 23, 1960" (par. 11). If the correct date is Janu- 
ary 23, 1961 -- and it seems immaterial at this point -- it is unfortunate 
an earlier date was given in plaintiff's own Statement of Reasons. 
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4. What plaintiffs inspected is likewise not known to us. | ‘The 
attorneys who handled the Department proceedings for North American 
before my firm was retained therein (March 1961) have informed me 
that both the La Rues' inspection and their applications therefor were 
ex parte (the correspondence on the subject, Exhibits P-1 through p-4 
to Mr. Ginsburg's affidavit of November 30, 1962, says nothing about 
copies to North American or its attorneys), just as North American was 
not concurrently advised of other ex parte correspondence (including 
Exhibits P-12 through P-14 of the same affidavit) and ex parte ‘confer- 
ences between the La Rues, their counsel and the Department which took 
place in 1959, 1960 and the first part of 1961. (For example, they tell 
me North American did not even receive a copy of the La Rues! 19 page 
legal "Statement" dated November 9, 1959, Exhibit 7 to the affidavit of 
Frances Lavender herein, for over a year. ) While I have never seen 
the "non-public portion of the file," the Associate Director's letter of 
April 3, 1961 (Exhibit P-4 to Mr. Ginsburg's affidavit of November 30, 
1962) states it consists of ‘intra-Bureau memoranda” which concededly 


"eannot be used as a basis for a decision in the La Rue protest. sd 


* * * * | 


8. North American's Answer dated April 27, 1961, submitted 
to the Director of Bureau of Land Management, pointed out at page 37 
that "North American is not trying to get grazing land ‘without compen- 
sating the dispossessed rancher' (p. 1)" and "is -- and always has been 
-- willing to take over appellants’ entire ranch at a "fair and reasonable’ 
price" but would not “submit to exorbitant demands." It then continued 
on the same page: | 
"A simple way exists to resolve the matter. The Secretary 
of Defense, the Secretary of the Interior or some other impartial person 
can determine -- in the words of the 1942 statute -- the amount that 
would 'be fair and reasonable for the losses suffered by’ appellants. 
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“On such a determination, the full value of appellants’ prop- 
erty can be fully explored. The actual facts will be enlightening." 
After mentioning three matters which should be explored, the 
Answer continued (pp. 38-39): 

“These and other matters doubtless would be sifted in detail 
by any impartial officer fixing the fair and reasonable value of appellants’ 
ranch. North American stands ready, willing and able to pay that value." 

9. The La Rues' reply to that Answer ignored that proposal. 

10. North American's Answer dated January 31, 1962, submitted 
to the Secretary of the Interior, pointed out that "North American is and 
always has been willing to take over appellants’ entire ranch at a fair 
and reasonable price” (p. 44), and that good faith "does not mean yielding 
to demands for tribute” (p. 44). It then stated (p. 45): 

"If appellants are really in good faith, the controversy can 
easily be resolved. The Secretary can appoint an impartial appraiser to 
determine the fair and reasonable value of appellants’ entire ranch. If 
appellants agree to accept that amount for their whole interest, North 
American will cheerfully pay it. 

"On such a determination, the actual facts about appellants’ 
property can be fully explored. They should be enlightening.” 


Certain matters which should be explored were mentioned. The Answer 
then continued (p. 46): 

"An impartial person appraising the fair and reasonable value 
of appellants’ ranch would doubtless sift these and other questions. North 
American is ready, willing and able to pay that value.” 

11. The La Rues’ reply to that Answer ignored that proposal. 


* * * * 


/s/ Chas. Pickett 


[Verification] 
December 31, 1962 


[Filed January 10, 1963] 


AFFIDAVIT IN OPPOSITION TO PLAINTIFFS’ MOTION 
FOR SUMMARY JUDGMENT AND IN SUPPORT OF 
DEFENDANT UDALL'S MOTION FOR SUMMARY J UDGMENT 


STATE OF NEW YORK | 


COUNTY OF NEW YORK 


CHARLES PICKETT, being duly sworn, deposes and says: 

1. Iam a member of the firm of Chadbourne, Parke. Whiteside 
& Wolff, attorneys for defendant North American Aviation, Inc. (here- 
after called "North American"). Imake this affidavit in opposition to 
the motion by plaintiffs for summary judgment and in support of the 
motion by defendant Udall (hereafter called "the Secretary") for sum - 
mary judgment. 

2. It appears to us this is an appropriate case for summary 
judgment and that the complaint should be dismissed. Certain legal 
issues which plaintiffs raise, however, are illuminated by facts which 


do not appear in the materials heretofore submitted on the motions for 
summary judgment although they do appear in the affidavits that North 
American heretofore has submitted in opposition to plaintiff’ s motion 
for a preliminary injunction. In order to obviate any question whether 
those affidavits may properly be considered on the motions for sum - 
mary judgment, North American hereby submits, on the motions for 
summary judgment, all the affidavits which it has previously, submitted 
in opposition to plaintiffs' motion for a preliminary injunction, and they 
are made a part hereof with the same force and effect as if set forth in 
full. | 

3. Since plaintiffs now contend the Taylor Grazing Act (in par- 
ticular, section 9) expressly provides for a hearing, it should be added 


that they made no such contention before the Secretary or even in their 
| 
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original memorandum in this action. Our accompanying memorandum 

shows that the Act required no hearing whatever on North American's 

exchange application; a fortiori, no trial-type hearing was required. 
/s/ Chas. Pickett 


[Verification] 
January 9, 1963 


[Filed January 10, 1963] 


STATEMENT BY DEFENDANT NORTH AMERICAN 

AVIATION, INC. OF GENUINE ISSUES WITH RESPECT TO 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT 

I. The statements contained in plaintiffs’ Statement of Material 
Facts are controverted in good faith as set forth below. 

1. Paragraph 1. Defendant Udall did not determine that defendant 
North American’s application would benefit the public interests, but that 
the public interests would be benefited by the exchange proposed in that 
application, as amended; the grounds of his decision are set forth there- 
in (Exhibit A to the complaint). 

2. Paragraph 2. Plaintiffs do not hold grazing licenses but graz- 
ing permits, which will terminate, upon consummation of the exchange 
with defendant North American, only to the extent they confer grazing 
privileges in respect of the selected lands. 

3. Paragraph 3. This defendant has no knowledge whether plain- 
tiffs requested “a formal hearing at all stages of the administrative 
process" but plaintiffs made requests in the alternative to the Reno, 
Nevada, Land Office, the Director of the Bureau of Land Management 
and the Secretary of the Interior for a formal hearing and those requests 
were denied. 

4. Paragraph 4. This defendant has no knowledge when plaintiffs 
were permitted to examine or did examine the public portions of the file 
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relating to its exchange application. The ruling of the usec Direc- 
tor, Bureau of Land Management, dated April 3, 1961 (Exhibit P- 4 to the 
affidavit of David Ginsburg sworn to November 30, 1962) did not rule 
"that only requests which specified the document desired and indicated 


its relevance would be considered." To the extent the Associate Direc- 
tor's ruling and the preceding request of plaintiffs’ attorneys show that 
‘the undisclosed portions consisted principally of intra-Bureau memo- 
randa discussing the applications" (Exhibit P-3 to said affidavit of David 
Ginsburg), plaintiffs have information regarding the contents eS the 
documents in the file which they did not examine. | 
5. Paragraph 5. To the extent that plaintiffs’ alternate equate 
for a formal hearing were denied, as stated above in paragraph 3, plain- 
tiffs were not afforded an opportunity to cross-examine witnesses on 
materials submitted by defendant North American or materials prepared 
by subordinates of defendant Udall but plaintiffs were afforded|an oppor - 
tunity to and did submit materials on their own behalf and make legal 


arguments, and were further afforded an opportunity to request but did 
not request oral argument. | 

6. Paragraph 6. The agreement of which a copy is Exhibit C to 
the complaint was entered into between William M. Stead, James E. Stead 
and Marian M. Stead, who are not parties hereto, and defendant North 
American, is a valid and subsisting agreement. 

Il. Inthe event plaintiffs’ motion for summary judgment were 
granted, it would be necessary to litigate the following genuine issues: 

1. Plaintiffs' loss from consummation of the proposed exchange 
can be made good by the payment of money and would not be irreparable. 

2. Defendant North American has made offers of fair and reason- 
able compensation to plaintiffs which plaintiffs have rejected. | | 

3. Acceptance of the offers made by defendant North American 
would substantially compensate plaintiffs for their loss from consumma- 


tion of the exchange. 
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4. The important public interests and the interest of defendant 
North American which would benefit from consummation of the proposed 
exchange far outweigh the interests which would be served by issuing an 
injunction. 
Chadbourne, Parke, Whiteside & 
Wolff 


Attorneys for Defendant 
North American Aviation, Inc. 


[Filed January 16, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
W. DALTON LA RUE, SR., ET AL., 
Plaintiffs, 
v. 


) 
) 
STEWART L. UDALL, Civil Action No. 2784-62 
individually and as ) 
Secretary of the Interior, ) 
Defendant ) 
NORTH AMERICAN AVIATION, INC., 
Intervenor ) 
DEFENDANT'S RESPONSE TO PLAINTIFFS’ 
STATEMENT OF MATERIAL FACTS SUPPORTING THEIR 
CROSS-MOTION FOR SUMMARY JUDGMENT 
1. Defendant controverts the statement in paragraph 3 except to 
the extent that requests for a "formal" hearing are indicated in the deci- 
sions of the Manager, the Director and the Secretary appearing as Exhi- 
bits 2, 3 and 4 to the affidavit of Frances Lavender, dated September 26, 
1962, filed in support of defendant's motion for summary judgment. 
Plaintiffs were primarily demanding a separate consideration of the alleged 
legal issues without a hearing or determination of any other issues. 
2. With respect to the statements in paragraph 4, defendant con- 


troverts the statements in the second sentence. Plaintiffs were given an 
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| 
opportunity to inspect all but a minor part of the file both before and 
after the thirty-day period mentioned in that sentence. See 43 C.F.R. 
sec. 2.2. The only parts of the file that plaintiffs were not permitted to 
examine was a minor section containing inter-office memorandums. 
Plaintiffs appealed this issue to the Director, Bureau of Land Manage- 
ment, who sustained the Manager's decision with the provision that if 
plaintiffs would designate any specific material they wished to inspect 
and indicate its relevancy such requests would be given consideration. 
Plaintiffs did not appeal this decision to the Secretary. ! 
3. The statement in paragraph 5 is a conclusion of law rather 
than a statement of fact. 
/s/ Thos. L. McKevitt 
Attorney, Department of Justice 
Attorney for Defendant 


[Filed January 25, 1963] | 


REPLY OF PLAINTIFFS REGARDING DEFENDANT: s' 
RESPONSES TO PLAINTIFFS’ STATEMENT OF 
MATERIAL FACTS AS TO WHICH THERE EXISTS NO 

GENUINE DISPUTE 


x 
APPENDIX A 
Excerpt from Statement of Reasons filed with the Secretary of 


the Interior by W. Dalton and Juanita S. La Rue on December 27, 1961, 

pp. 34-35: | 
'(d) The Director cannot be serious in his contention that 

his denial of the La Rues' request to inspect the case file can be justi- 

fied in terms of the La Rues not making subsequent requests. The 

La Rues' interest in the file is self-evident. The Director's statement 

that he would permit the La Rues to see documents undisclosed and un- 


* * * 


known to them if only they would demonstrate the relevance of such 
documents to their case is meaningless. How can the La Rues demonstrate 
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the relevance of anything the existence and contents of which are un- 
known to them? It took almost two years of repeated requests before 
the files were partially opened to the La Rues. Correspondence in this 
partial file revealed that the Reno BLM had decided the case on the ba- 
sis of the defense issue months before it reassured the La Rues that 
its decision had not been reached and could go either way. (We believe 
this decision was reached even before the La Rues filed their initial 
objection and Protest.) What the remaining and undisclosed part of the 
file shows, they cannot begin to guess. 

"The La Rues hereby repeat their many requests that the 
entire file be shown tothem. What possible justification can there be to 
treat such Government files as classified as against a party whose in- 
terest is real and undenied? Failure to allow inspection is without jus- 
tification and constitutes error.” 


[Filed January 28, 1963] 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION 
STATE OF NEVADA 


) 
COUNTY OF WASHOE Ss. 


W. DALTON LA RUE, SR., being duly sworn, on oath deposes 
and says: 

(1) I am the owner and active operator of the Monte Cristo 
Ranch, and I am now seeking to obtain a preliminary injunction enjoin- 
ing the issuance of a patent by the Secretary of the Interior to North 
American Aviation, Inc. ("North American") for federal grazing lands 
absolutely essential to the continued operation of Monte Cristo. North 
American has recently filed certain affidavits of its employees 
(‘Campbell” and Smithson") and of its attorney ("Pickett") which 
attempt to dispute the substance of my prior Affidavit of December 3, 
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1962. These recent North American affidavits to a large extent consist 

of quibbles and unsound legal argumentation requiring no response, but, 
nevertheless, set forth enough false, erroneous and misleading material so 
as to require correction. | 


Campbell Affidavit of December 26, 1962 


* * * *| 


(7) North American continues to suggest at great length (pars. 
8-13) that grazing has already decreased on the selected and Railroad 
lands and will decrease even more, irrespective of the consummation 
of this exchange. This is not true. We are using every AUM on the 
selected land granted to us, and North American claims that the Steads 
are doing the same. The enclosure by fencing of the Railroad lands has 
been nominal, and there has been no significant decrease in grazing on 
its land. Any statement to the contrary is false. The fencing by North 
American referred to in paragraph 12, was a 30-yard chain link fence 
and gate built by North American across a public road, in direct viola- 
tion of the rights of others and contrary to the warning of a Bureau of 
Land Management official. Only as a result of my protests and exposures 
of the patent falsehoods advanced by North American to justify this 
meaningless fence, it has been kept open so as not to interfere with 
movement over a public road. To imply that I have protested the mini- 


mal enclosure by North American of its own land is dishonest, 


* * * * | 


(9) The so-called factual errors referred to. in paragraph 15, with- 
out explanation concern data taken direct from the Washoe County tax 
rolls. If the county is in error, North American's quarrel is with it. 

(10) As to the alleged pertinence of county assessment land 
value (par. 16), if such values mean something as North American sug- 
gests, the failure of the BLM appraisers to mention such values must 
be an instance of the inadequacy of their reports. 
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(11) At all times that we have owned the Monte Cristo Ranch, 
our realty and the federal grazing privileges based thereon have been 
the subject of a deed of trust in the nature of a mortgage, and except 
for a few months during this period, our livestock, ranch equipment and 
grazing rights have been the subject of a chattel mortgage. Any impli- 


cation (par. 17) to the contrary or to the effect that our grazing rights 


have been pledged only for the purpose of invoking Section 3 of the Tay- 
lor Grazing Act against North American's exchange application is false. 

* * * * 

(15) In 1955, Mr. A. J. Flagg bought the Railroad lands from 
Mr. W. C. McCluskey for approximately $150,000. A few years later, 
North American bought these lands from Mr. Flagg for approximately 
$1,500,000. It is these Railroad lands which interlock checker -board 
fashion with/ the selected land in question, and, despite North American's 
assertions and alleged authority to the contrary (par. 23), they in no 
significant way differ from the selected land with respect to value, ter- 
rain and nearness to Reno. 


* * * * 


Smithson Affidavit of December 27, 1962 

* * * * 

(19) With respect to North American's modest claim to superior 
wisdom in the conduct of its affairs (par. 10), I must plead guilty to for- 
getting this obvious truth whenever I get to brooding about the business 
acumen which drove it to pay $1,500,000 for the Railroad lands, which 
shortly before sold for $150,000, and to execute an agreement ensuring 
a friendly and relatively remote neighbor and an aggrieved coinhabitant 
in its very midst. 

* * * 

/s/ W. Dalton La Rue, Sr. 
[Verification] 
January 23, 1963 


[Filed February 2, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


W. DALTON LA RUE, SR. and 
JUANITA S. LA RUE, 


Plaintiffs. 
Vs. 


STEWART L. UDALL, Individually, * Civil No. 2784-62 
and as Secretary of the Interior, z | 


and 
NORTH AMERICAN AVIATION, INC. 
Defendants 


AFFIDAVIT 


District of Columbia ss. 


Leonard N. Bebchick being duly sworn, deposes and says: ! 

i. Lam associated with the firm of Ginsburg and Leventhal, 
Washington counsel for W. Dalton La Rue, Sr. and Juanita S. La Rue, 
plaintiffs herein. | 

2. I certify that the copies of documents attached hereto and made 
a part hereof are true and correct copies and that the following descrip- 
tion of these documents is true and correct: | 

Exhibit P-15 -- Grazing License, date May 17, 1962, issued by 
the Bureau of Land Management, Department of Interior to W. Dalton 
La Rue, Sr. and Juanita S. La Rue. This grazing license is a Class I 
annual license and gives the La Rues grazing privileges on the public 
domain based upon the lands which they own in fee on the Monte Cristo 
Range. It gives the La Rues the right to graze on that portion of the 
public domain which the Secretary of the Interior intends to convey to 
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North American Aviation, Inc., in implementing his decision of August 14, 
1962, approving Nevada Exchange Application #048847. Upon issuance by 
the Secretary of a land patent to these public lands to North American 
Aviation, Inc., plaintiffs’ grazing rights to these lands, as embodied in 
this license, will terminate. 

Exhibit P-16 -- A letter dated January 19, 1963, from Carson 
City, District Range Manager to W. Dalton La Rue, Sr. The letter advises 
that the Local Advisory Board has approved the plaintiffs’ application for 
the grant of a license for Class I grazing privileges, now contained in 
exhibit P-15, for the period April 1, 1963 - March 31, 1964. This appli- 
cation was filed pursuant to 43 CFR 161.9. 

Plaintiffs belong to a class of preference applicants entitled to 
obtain grazing privileges on the Monte Cristo range (43 CFR 161.1(b). 
Moreover, they are entitled to first priority among preference applicants 
because their claim to grazing privileges derives from their ownership 
of base lands which are dependent by use. (See 43 CFR 161.6(b) (1) (i); 
43 CFR 161.4 (b); 43 CFR 161.2(k)(1); 43 CFR 161.2(h)) Finally, as 
plaintiffs’ grazing unit is pledged as security for a bona fide loan and as 
the denial of their application will impair the value of their grazing unit 
(Verified Complaint, paragraphs 11 and 18; Exhibit P-5, P-6 and P-7 
attached to Affidavit of David Ginsburg; Affidavit of W. Dalton La Rue, 
Sr., dated December 3, 1962, paragraph 8; Affidavit of W. Dalton La Rue, 
Sr., dated January 23, 1963, paragraph 11), it is my belief that Section 3 
of the Taylor Grazing Act precludes the denial of plaintiffs’ pending li- 
cense application (43 USC 315 b). If, however, the application is ulti- 
mately rejected by the District Manager, plaintiffs will be entitled to 
contest that decision in a trial type hearing (43 CFR 161.9 (c) and 43 
CFR 161.10). 


/s/ Leonard N. Bebchick 


[Verification] 
February 2, 1963 


intact Sec. 3 license 


[— W. Delton, Sr. and Jusnita 8. La Rup 
522 California Aveme 
Reno, Nevada 


L. 


ALLOTMENT OR UNIT 


Unit 7/1/62 7/31/62 

d nte Cristo Ranch) 10/1/62 | 12/15/62 
12/15/62 | 2/28/63 
3/1/63. | 3/31/63 


7/1/62 3/31/63 


RECEIPT 


PAID 


)Allotment boundaries as outlined in letter of April 22, 1959. $2o2eF 


‘\ 


JUN 9.0195? 


DEPARTMENT CF The INTERIOR 


Bur 
By 


DESCRIPTION OF UNIT OR ALLOTMENT 


PRIVUIOES 
ander authority of the ect of June 28, 1934 (48 stat. 1269) as emended, you ere hereby 
United States described as above. 


This license Is valid only when signed by Manager 


BEST COPY AVAILABLE | 
from the eriginal bound volume 


of Land Management 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
District Office 
807 N. Plaza Street 
Carson City, Nevada 


January 10, 1963 


Mr. W. Dalton La Rue, Sr. 
522 California Avenue 
Reno, Nevada 


Dear Mr. La Rue: 


This is to notify you that the local advisory board at their regular 
meeting on December 17, 1962, approved your grazing application based 
on the Monte Cristo Ranch as applied. 


A decision on your class II grazing application was postponed until 
the next advisory board meeting scheduled for February 12, 1963. The 
purpose of postponing the decision was to allow time to gather ad- 
ditional data and information to properly evaluate the situation. 


You will be allowed the normal protest procedure subsequent to the 
February 12 meeting if an adverse decision is rendered. 


Sincerely yours, 


C. Rex Cleary 
Range Manager 


[Filed March 6, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


W. DALTON LA RUE, SR., ET AL., 
Plaintiffs, 
Vv. 


STEWART L. UDALL, 
individually and as 
Secretary of the Interior, 


Defendant. 
NORTH AMERICAN AVIATION, INC., 
Intervenor Defendant 


Civil Action No. 2784-62 


) 
) 
) 
) 
) 
) | 
) | 
) | 
) 
) 
) 
) 


JUDGMENT | 

This case having come on for hearing on defendant's motion for 
summary judgment, on plaintiffs’ cross-motion for summary judgment 
and on plaintiffs’ motion for a preliminary injunction and it appearing 
that there is no genuine issue of material fact and that defendant is en- 
titled to judgment as a matter of law, 

IT IS ORDERED: | 

1. Defendant's motion for summary judgment is granted. 

2. Plaintiffs' cross-motion for summary judgment is denied. 

3. Judgment is hereby entered against the plaintiffs and in favor 
of the defendant and the complaint is dismissed. 

4. Plaintiffs’ motion for a preliminary injunction is ieminea 


| 
i 


as moot. 
Dated this 6th day of March, 1963. 
/s/ Barnita Shelton Matthews 


Judge 
United States District Court 


[Filed March 9, 1963] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
W. DALTON LA RUE, SR., ETAL., _) 
Plaintiffs, 
¥. ) 
STEWART L. UDALL, Civil Action No. 2784-62 
individually and as ) 
Secretary of the Interior, ) 
Defendant. ) 
NORTH AMERICAN AVIATION, INC. 
) 


Intervenor. 


NOTICE OF APPEAL 


Notice is hereby given that W. Dalton La Rue, Sr. and Juanita S. 
La Rue, plaintiffs herein, hereby appeal to the United States Court of 
Appeals for the District of Columbia Circuit the judgment entered in this 
action on March 6, 1963 which granted defendant Udall's motion for sum- 
mary judgment, denied plaintiffs’ cross-motion for summary judgment, 
gave judgment against plaintiffs in favor of the defendant Udall and dis- 
missed plaintiffs’ Complaint. 
Dated: March 9, 1963 
/s/ David Ginsburg 
/s/ Leonard N. Bebchick 
1 Farragut Square South, N.W. 
Washington 6, D.C. 
Counsel for Plaintiffs 


REPLY BRIEF FOR APPELLANTS 


_____CREPLY BRIER 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA circuit 


No. 17,711 


W. DALTON LaRUE, SR. 
and 
JUANITA S. LaRUE, 


Appellants, 


Vv. 


STEWART L. UDALL, 
individually and as Secretary of the Interior, 


and 
NORTH AMERICAN AVIATION, INC., 


Appellees. 


ee 


Appeal from a Judgment of the United States District Court 
For the District of Columbia 


United States Court of Appeals ~~ 


for the District of Cotumdia Circuit 
DAVID GINSBURG 
LEONARD N. BEBCHICK 


Ginsburg & Leventhal 
One Farragut Square South, N.W. 
Washington 6, D. Cc. 


Of Counsel: Counsel for Appellants 


FILED «MAY 211963 


Richard H. Levin 
Alan L. Reinstein 


D'Ancona, Pflaum, Wyatt & Riskind 
33 North LaSalle Street 
Chicago 2, Dlinois 


Dated: May 21, 1963 


(i) 


SUBJECT INDEX 


ARGUMENT: 


I. APPELLEE UDALL IS CURRENTLY ASKING CONGRESS 
TO AMEND THE TAYLOR GRAZING ACT SO AS TO GIVE | 
HIM THE LAND DISPOSAL AUTHORITY WHICH HE IS 
HERE ATTEMPTING TO EXERCISE 


DEFENDANT UDALL'S DETERMINATION THAT THE 
"PUBLIC INTERESTS WOULD BE BENEFITED" BY i 
NORTH AMERICAN'S INDUSTRIAL USE OF THE | 
SELECTED LANDS PERMEATES AND IS A FERDAMEN TSS 
BASIS OF HIS DECISION 


THIS COURT NEED NOT AND SHOULD NOT DEFER TO | 
APPELLEE UDALL'S ADMINISTRATIVE DETERMINATION! 
WHICH SEEKS TO EXTEND HIS AUTHORITY BEYOND | 
THE STATUTORY LIMITS 
APPELLANTS POSSESS LEGALLY COGNIZABLE RIGHTS 
WHICH MAY NOT BE TERMINATED WITHOUT A 
HEARING 


THE LEGISLATIVE HISTORY MAKES CLEAR THAT 
APPELLANTS' LICENSE MAY NOT BE TERMINATED 
IN CONNECTION WITH A PRIVATE EXCHANGE WHILE 
THEIR GRAZING UNIT IS PLEDGED AS SECURITY FOR | 
A BONA FIDE LOAN x - 


APPELLANTS' CONTENTIONS REGARDING THE 
APPLICABILITY OF THE PLEDGE PROTECTION 
PROVISIONS OF SECTION 3 ARE PROPERLY BEFORE 
THE COURT AND SHOULD BE DETERMINED 
CONCLUSION 
APPENDIX A 


APPENDIX B 


TABLE OF CASES 


Brannan v. Stark, 87 U.S. App. D.C. 388, 185 F. 2d 871 
(1950), afftd. 342 U.S. 451 (1952) 


Cafeteria & Restaurant Workers Union v. RE: 
367 U.S. 886 (1961) 


Coffey v. Jordan, 107 U.S. App. D.C. 113, 275 F. 2d 1 (1959) 


(ii) 


County of Marin v. United States, 356 U.S. 412 (1958) 
Gray v. Powell, 314 U.S. 402 (1941) 
Hatahley v. United States, 351 U.S. 173 (1956) 

* Hormel v. Helvering, 312 U.S. 552 (1941) 


Ickes v. Underwood, 78 App. D.C. 396, 141 F. 2d 546, 
cert. den'd. 323 U. S. 713 (1944) ‘ 


Koepke v. Fontecchio, 177 F. 2d 125 (9th Cir., 1949) . 


McNeil v. Seaton, 108 U.S. App. D.C. 296, 
281 F. 2d 931 (1960) 


Mississippi River Fuel Corp. v. Federal Power Commission, 
82 U.S. App. D.C. 208, 163 F. 2d 433 (1947) 


National Labor Relations Board v. Hearst Publications, 
322 U.S. 111 (1944) yar . 


North Arlington National Bank v. Kearny Fed. S. & L. Assn., 
187 F. 2d 564 (3rd Cir.), cert. denied 342 U.S. 816 
(1951) 


Oman v. United States, 179 F. 2d 892 ith Cir., 1944) . 
Osborne v. United States, 145 F. 2d 892 (9th Cir. 1944) 


Power Reactor Devel. Co. v. International Union, etc., 
367 U.S. 396 (1961) 3 


* aie & Gamble Co. v. Coe, 68 App. D.C. 246, 
96 F. 2d 518, cert. den'd. 305 U.S. 604 (1938) 


* Red Canyon Sheep Co. v. Ickes, 69 U.S. ea D.C. 27, 
98 F. 2d 308 (1938) : 


Seaton v. Texas Co., 103 U.S. App. D.C. 163, 
256 F. 2d 718 (1958) 7 


Securities and Exchange Commission v. Chenery Coe: - 
318 U.S. 80 (1943) , F 


* Skinner & Eddy Corp. v. United States, 
249 U.S. 557 (1919) 


* Social Security Board v. Nierotko, 327 U.S. 358 (1946) 


Unemployment Compensation Commission v. pains, 
329 U.S. 143 (1946) F : 


United States v. Cox, 190 F. 2d 293 (10th Cir.), 
cert. denied, 342 U.S. 867 (1951) 


Varney v. Warehime, 147 F. 2d 238 (6th Cir., 1945) 
* Ward v. Anderson, 93 U.S. App. D.C. 156, 208 F. 2d 48 (1953) . 


Cases chiefly relied on. 


(iii) 


CONGRESSIONAL MATERIAL 


H.R. 5498 
78 Cong. Rec. 11152-11155, 11162, 12004 (1934) . 


MISCELLANEOUS 


Statement of John A. Carver, Jr. on H.R. 5498, 
88th Cong., 1st Sess., Before the Public Lands 
Subcommittee of House Committee on Interior 


and Insular Affairs 


Ginited States Court of ppeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,711 


W. DALTON LaRUE, SR. 
and 


JUANITA S. LaRUE, 


Appellants, 
| 


v. | 
STEWART L. UDALL, 
individually and as Secretary of the Interior, | 
and 
NORTH AMERICAN AVIATION, INC., 


Appellees. 


| 

| 

Appeal from a Judgment of the United States District Court 
For the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


ARGUMENT 
I 


APPELLEE UDALL IS CURRENTLY ASKING CONGRESS 
TO AMEND THE TAYLOR GRAZING ACT SO AS TO GIVE 
HIM THE LAND DISPOSAL AUTHORITY WHICH HE IS 
HERE ATTEMPTING TO EXERCISE. 


We believe that the Court should be apprised of recent legislative 
developments (see also Appellants' Brief, pp. 24-26). On April 4, 1963, 


i 
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Congressman Aspinall introduced, by request, H.R. 5498. This bill 
would drastically amend Section 14 of the Taylor Grazing Act. It would, 
for the first time, authorize the Secretary of the Interior to sell large 
tracts of the public domain, after classification, to private parties for 
industrial and commercial uses. The Interior Department is thus not 
unaware that existing legislation was not intended to give and does not 


give it such power. 


If the Secretary is to be given authority to dispose of the public 
domain to private persons for industrial uses, this Congressional route 
is the proper one. It is improper for the Secretary by administrative 
action to seek to read new purposes, powers and meaning into wholly 
unrelated legislation. 


H.R. 5498, if enacted, would give the Secretary of the Interior a 
basis for proceeding to sell to North American the selected public lands 


involved in the pending private exchange application. The text of the 
bill is set forth in Appendix A. Its salient features are described as 
follows in a resume prepared and introduced into the hearing record 
by the Staff of the Public Lands Subcommittee of the House Committee 
on Interior and Insular Affairs: 


H.R. 5498 (Aspinall, by request) was introduced as 
the result of the Department of the Interior sub- 
mitted in an Executive Communication. This bill 
would provide a new section 2455 of the Revised 
Statutes, Section 14 of the Taylor Grazing Act (43 
U.S.C. 1171), which now authorizes the sale only 
of isolated or disconnected tracts not exceeding 
1520 acres, and rough or mountainous tracts not 
exceeding 760 acres. 


Instead of the requirement that tracts be isolated, 
disconnected, mountainous or too rough for cultiva- 
tion, the proposed revised section would authorize 
the Secretary to sell lands he classifies as proper 
for sale if not needed for any Federal program "or 
the long-range administration of the public lands.” 
Tracts could be sold up to 5,000 acres at public 
auction at not less than fair market value. However, 


3 


there is no limitation on the number of tracts 
that any purchaser could acquire. 


The present law grants an absolute preference 
right to owner of land contiguous that offered for 
sale. H.R. 5498 would give the Secretary discre- 
tion to grant preference rights by regulation. — 


The bill contains no standards to guide the Secre- 
tary in determining which lands are "proper for, 
disposition" nor is the meaning of "long-range 
administration of the public lands" specifically | 
defined. However, there is other legislation pend- 
ing before the Committee (H.R. 5159), also sub-: 
mitted by the Administration, to establish the _ 
principle of multiple-use in the management of 
public lands. | 


On May 9, 1963, John A. Carver, Jr., Assistant Secretary of the 
Interior for Public Lands Management appeared before the House Sub- 
committee. The full text of his statement is set forth in Appendix B. 


The following two paragraphs of the statement highlight the fact that 
Congress, in enacting the Taylor Grazing Act, did not intend to 
authorize the disposition of the public domain to private parties for 
industrial purposes: | 


Section 14 of the Taylor Grazing Act is now 
thirty years old. Doubtless, it was framed pri- 


marily in terms of the needs of the owners of | 


ranches which required some protection from loss 
of integral parts of their operation. Obviously, as 
I will point out, it contains restrictions that prevent 
desirable use and development of the public lands 
and which often lead prospective applicants to resort 
to oblique means of obtaining lands. | 


For example, there has been in recent years, a 
demand for tracts of the public domain for industrial 
purposes, some of which have been defense oriented. 
When the need has been for more than the maximum 
of 1,520 acres, the applications could not be enter- 
tained. Usually the land desired has been part of a 
larger block of the public domain, thus not isolated 
and not subject to sale. And any sale at public | 
auction is subject to the preference right of adjoining 
owners to meet the high bid. The potential purchaser 


+ 


of a site thus faces formidable, if not impossible, 
obstacles. Sometimes they have resorted to the 
exchange procedure. The alternative of obtaining 
a plant site through exchange is at best protracted 
and tortuous. All this despite the legitimate needs 
of the industry, the benefits to the local community, 
and the public interest. 


aa 


DEFENDANT UDALL'S DETERMINATION THAT 
THE "PUBLIC INTERESTS WOULD BE BENEFITED" 
BY NORTH AMERICAN'S INDUSTRIAL USE OF THE 
SELECTED LANDS PERMEATES AND IS A FUNDA- 
MENTAL BASIS OF HIS DECISION. 


The principal question presented under Section 8(b) is whether 
appellee Udall is authorized to act on the basis set forth in his opinion 
(JA 21-32). A reading of the opinion (and materials therein referred 
to) can leave no doubt that the exchange was approved because national 
defense and economic benefits which, it was anticipated, would flow 
from North American's industrial activities.! That was the rationale 
presented by North American (JA 83-91); it thoroughly permeates and 
is a fundamental basis of the challenged decision. The legality of 


Appellees seem to differ as to the question presented in regard to this issue 
or as to what the Secretary decided. Appellee North American asks whether the 
Secretary is "precluded from taking into account benefits to national defense” 
(Brief, p. {i]) and then, ina "Counterstatement of the Case" asserts that "The 
Secretary found the proposed exchange would benefit national defense and grazing 
interests” (Brief, p. 1). 

Appellee Udall asks whether the phrase "public interests" in Section 8(b) "is 
limited to interests relating to grazing” (Brief, pp. I, 5), and then asserts that 
the phrase “certainly includes a benefit to the national defense effort and is not 
limited to a benefit to grazing.” We regard the reference to "graz ing" as unduly 
narrow. We believe that the Taylor Act objectives are better formulated as 
seeking to benefit public interests in conservation and range management, 
including grazing. 

Appellants’ position is that Secretary Udall decided that North American's 
industrial activities satisfied the "public interests" requirement of Section 8(b). 
We recognize that, for a limited purpose, the Secretary made a passing refer- 
ence to land management and grazing. We do not know whether the Sec 
would have approved the exchange if he were precluded from making a "public 
interests" determination based upon the interests served by North American's 
industrial activities. We believe these matters are now being considered by the 
Congress at the request of the Secretary. 


5 


appellee Udall's action must be judged by the basis on which he has 
chosen to act. SEC v. Chenery Corp., 318 U.S. 80, 87-88, 95 (1943); 
Mississippi River Fuel Corp. v. FPC, 82 U.S. App. D. Cc. ape: 163 F.2d 
433, 449 (1947). 


The Associate Director, Bureau of Land Management, had found 
that national defense considerations were extraneous to considerations 
of the "public interests" in private exchanges (JA 24-25). On appeal, 
appellee Udall wholly rejected this opinion except insofar as it found 
that appellants were not entitled to a hearing (JA 25). Appellee Udall 
found that the construction placed upon the "public interests" criterion 
of Section 8(b) by the Manager of the Reno Land Office was the proper 
one (JA 27). The statements of the Manager regarding "public interests" 
deal wholly with the benefits of North American's industrial activities to 
the federal government and State of Nevada (JA 55). | 

| 


In reaching his "public interests" determination appellee Udall 
likewise concerns himself with the benefits of North American's 
activities (JA 30-31). Only thereafter does he briefly consider land 
management and grazing — and then only for the purpose of brushing 
aside an earlier policy statement that private exchanges will not be 
approved unless there is a compelling need for the government to 
acquire the "offered lands," a circurastance admittedly not present 
here (JA 31). | 


mI | 


THIS COURT NEED NOT AND SHOULD NOT DE FER 
TO APPELLEE UDALL'S ADMINSTRATIVE DETER- 
MINATION WHICH SEEKS TO EXTEND HIS AUTHORITY 
BEYOND THE STATUTORY LIMITS. 
| 

Appellees suggest that appellee Udall's novel definition of the 
scope of his statutory power carries a heavy presumption of rectitude 
to which the court should defer. But here we are not faced with a 


determination which "belongs to the usual administrative routine" and 
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can best be made by administrative specialists. Gray v. Powell, 314 
U.S. 402, 411-12 (1941). Appellee Udall is not acting to fill in the 
interstices left by Congress in the statutory scheme, or merely defining 
quasi-technical terms calling for administrative expertise, or giving a 
“practical administrative construction” to such a disputed term. 

Power Reactor Devel. Co. v. International Union, etc., 367 U.S. 396, 

408 (1961). Nor is this a case of the specific application of a broad 
statutory term to a particular fact situation. Unemployment Compen- 
sation Comm. v. Aragan, 329 U.S. 143 (1946). 


Moreover, the usual deference given administrative determina- 
tions in the foregoing situations becomes attenuated when questions of 
law and the competing interests of private parties are involved. Seaton 
v. Texas Co., 103 U.S. App. D.C. 163, 256 F.2d 718, 722 (1958). 


We are here faced with the nature and scope of a Congressional 
grant of authority. Questions of fundamental statutory interpretation 
are for the courts to resolve. N.L.R.B. v. Hearst Publications, 322 
U.S. 111, 130-31 (1944). This is particularly true when the issue 
presented is the scope of an agency's jurisdiction. "An agency may 
not finally decide the limits of its statutory power. That is a judicial 
function." Social Security Board v. Nierotko, 327 U.S. 358, 369 (1946); 
Brannan v. Stark, 87 U.S. App. D.C. 388, 185 F.2d 871 (1950), aff'd 
342 U.S. 451 (1952). While "an administrative body cannot by its inter- 
pretation of the statute under which it operates, increase its power 
beyond that given by the legislative body” the views of the administra- 
tor are certainly entitled to consideration. North Arlington National 


Bank v. Kearny Fed. S & LAssn., 187 F.2d 564, 566 (3rd Cir.), cert. 
denied 342 U.S. 816 (1951). The court should, however, accord great 
weight to such views only when embodied in a contemporaneous inter- 


pretation by the men who sponsored the legislation and who were in 
charge of setting the administrative machinery in motion. Id. And see 
cases collected in footnote 7, p. 15, of Appellants’ Brief. The 1934 
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Margold opinion is precisely such an interpretation. But even the most 
well established administrative practice relating to jurisdiction ' ‘is 
hardly conclusive" and must fall before "the apparent Congressional 
purpose.” County of Marin v. U. S., 356 U. S. 412, 420 (1958). 


This court has long held that a suit charging that an administra- 
tive officer is acting unconstitutionally or beyond or without basis in 
statutory authority raises questions which are peculiarly appropriate 
for judicial interpretation. Proctor & Gamble Co. v. Coe, 68 App. D.C. 
246, 96 F.2d 518, 521-22, cert. den'd 305 U.S. 604 (1938). Any such 


action by a governmental official is "clearly wrong” as a matter of law. 
Ickes v. Underwood, 78 App. D.C. 396, 141 F. 2d 546, 547-48, cert. 
den'd 323 U. S. 713 (1944); Seaton v. Texas Co Co., supra, 256 F. 2d at 723. 


IV | 


APPELLANTS POSSESS LEGALLY COGNIZABLE 
RIGHTS WHICH MAY NOT BE TERMINATED 
WITHOUT A HEARING. 
1. Appellee Udall seeks to evade governing eres of law by 
broadly characterizing appellants' position as one which claims an 
absolute right to graze on certain public lands (Brief, p. 10); the 


characterization is false. 


Appellants’ standing to bring this action and to prevent unlawful 
governmental action beyond and without basis in statute is apparently 
conceded by appellees. Certainly the authorities cited by appellee Udall 
make this fact clear. | 


Rather, the claim appears to be that appellants lack the kind of 
interest which is safeguarded by the due process clause of the Fifth 
Amendment,and that they are thus not entitled to a hearing. But Red_ 
Canyon and the cases which followed it (Appellants' Brief, pp. 32-33) 
plainly establish that the holder of a Taylor Act grazing license possesses 
an interest cognizable in law and equity, which may not be destroyed or 
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interfered with at the whim or fiat of the Secretary of the Interior. 

That a Taylor Act grazing license may be cancelled without the payment 
of just compensation does not withdraw the license from the protections 
of the due process clause; few if any of the licenses issued by govern- 
mental authorities possess that attribute of private property which 
entitles the holder to just compensation. In urging, without support in 
the case law, that appellants possess no interest protected by the due 
process clause, appellee Udall is asking this Court to disregard, indeed 
to overrule sub Silentio, the consistent line of judicial authority defining 
the rights granted by Congress in the Taylor Grazing Act.” 


Appellee North American's reliance upon Cafeteria & Restaurant 
Workers Union v. McElroy, 367 U.S. 886 (1961) is misplaced. The 
Secretary of the Interior does not "exercise unfettered control” over 
the holders of rights and interests granted by Congress in the manner 
of a military commander supervising the internal security of his instal- 
lation. Appellants’ interest is not "closely analogous" to the interest 
of a government employee in retaining his job which can be revoked at 
the will of the appointing officer. In enacting the Taylor Grazing Act 
Congress was authorizing the Secretary of Interior to regulate and 
license a nationwide area of endeavor inexorably interwoven with private 
business interests. Once denied entrance to the Naval Weapons Plant, 
Rachel Brawner could seek restaurant employment elsewhere; appellants’ 
Situation is hardly comparable. 


2 Red Canyon Sheep Co. v. Ickes, 69 U.S. App. D.C. 27, 98 F.2d 308 (1938); 
McNeil v. Seaton, 108 U.S. App. D.C. 296, 281 F.2d 931 (1960); Oman v. United 
States, 179 F.2d 738 (10th Cir., 1949); Hatahley v. United States, 351 U.S. 173 
(1956). Cf. United States v. Cox, 190 F.2d 293 (10th Cir.), cert. denied, 342 
U.S. 867 (1951). a 


We note that Osborne v. United States, 145 F.2d 892 (9th Cir., 1944), dealt 
with national forest grazing permits issued in recognition of the common law 
right to graze on the public lands and pursuant to regulations of the Secretary of 

iculture rather than a specific Congressional enactment and statutory entitle- 
ment. 145 F.2d at 894-95. 
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2. Appellees imply that if appellants’ right to a hearing is 
recognized, a great strain will be imposed upon the machinery of gov- 
ernment. This is the familiar "Pandora's box" argument. The first 
and most direct answer is that the statutory and constitutional rights 
of citizens may not be sacrificed to serve administrative convenience. 


| 
In the circumstances of this case, however, there are other answers. 


Appellee Udall's reference to the allegedly large number of 
Section 7 classification proceedings processed by the Department of 
the Interior (Brief, pp. 14-15, ftn 3) is wholly irrelevant. The instant 
case involves adjudication of a Section 8 private exchange application. 
Moreover, Appendix C of appellee North American's brief indicates 
that the number of exchange proceedings of all types entertained by 
the Department is relatively small. Finally, no indication has been 
given by either appellee of the number of Section 8(b) private exchange 
applications processed by the Department; or how many of these appli- 
cations involve the revocation of outstanding grazing licenses; or how 
many of the licensees in such cases actually protest the revocation. 
We believe the requirement of a hearing will impose little burden on 
the Department; certainly no contrary showing has been made. 


| 


Vv 1 
THE LEGISLATIVE HISTORY MAKES CLEAR THAT 
APPELLANTS' LICENSE MAY NOT BE TERMINATED 
IN CONNECTION WITH A PRIVATE EXCHANGE 
WHILE THEIR GRAZING UNIT S PLEDGED AS 
SECURITY FOR A BONA FIDE LOAN. | 


Counsel for appellee Udall are to be congratulated ‘on an ingenious 
effort to distort the clear meaning of the pledge protection provision of 


Section 3. We can only respond that their suggestion (that the Congres- 
| 

sional interest in protecting mortgages merely constitutes a considera- 

tion to be weighed in establishing preferences between competing 


| 
1 
| 
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applicants for permits) is not only denied by the legislative history® 


and 30 years of administrative practice, but that it is wholly illogical 


in conception. 


Section 3 of the statute establishes certain preferences in grazing 
permits; the regulations establish certain priority categories among 
preference applicants according to the nature of their base lands (see 
Appellants’ Brief, p. 28). One searches the regulations in vain for any 
clue that the existence of a mortgage on the grazing unit entitles a 
rancher to any priority or preference in applying for a grazing permit. 
Nor has the Secretary of the Interior, to the best of appellants’ knowl- 
edge, ever treated the existence of an outstanding mortgage as a factor 


in determining preference or priority among license applicants. 


Moreover, both the express statutory language and the legislative 
history make it crystal clear that Section 3 concerns itself with the 
pledging of grazing units only after a selection, on the basis of prefer- 
ence and priority, has been made among competing applicants and a 
permit or license has been issued. The purpose of the provision is to 
protect a permittee or licensee who has borrowed money ona grazing 
unit the value of which has been enhanced by the fact that a grazing 
permit or license has been issued and is outstanding. Congress could 
hardly have intended to set ranchers on a race to the bank in order to 
boost their preference rights and thus better qualify in the initial com- 
petition for a license; preference is based on land quality, use and 
history of operations, not on indebtedness. 


While we believe that the Court will find it profitable to read the 
Senate debate regarding the pledge protection provision (78 Cong. Rec. 
11152-11155, 11162, 12004 (1934) ), we are setting forth a number of 


3 The legislative history indicates that the inclusion of the pledge protection pro- 
vision in Section 3 was probably a result of the parliamentary situation and also was 
unrelated to the preference provisions. 78 Cong. Rec. 11152-11153 (1934). 
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illuminating excerpts below. The debates make it clear that Senator 
McCarran's purpose was to ensure that once a permit had issued and 
a loan made on a grazing unit whose value as security was thus en- 
hanced, the permit could not be terminated until the loan was repaid, 
so long as the permittee was in compliance with other governing regu- 
lations. The debates revealed certain difficulties in the wording of the 
original provision, and more appropriate language was substituted 
later in the day which fully effectuated Senator McCarran's intent (78 


Cong. Rec. 11162). 


Appellees suggest that if the Court sustains the clear ‘meaning 
of the provision, a train of abuses will follow. The Senate was similarly 
concerned (78 Cong. Rec. 11154), and met the problem by extending 
protection only where a loan is "bona fide," a qualification which gives the 
Secretary of the Interior ample scope to disregard fraudulent or 


abusive arrangements. | 


The intimation in appellee Udall's brief (p. 12, ftn. 2) that permits 
and licenses may possibly be treated differently with respect to the 
pledge protection provisions of Section 3 is astonishing and unbecoming.* 


Certainly the rancher with a one-year license is the one who 
most urgently requires that his security be protected and remain un- 
impaired; otherwise the financing of his grazing operations is made 
almost impossible. The rancher with a ten-year permit has far less 
need for such protection. Moreover, the Congress clearly understood 
that a loan might be for a term greater than a grazing permit. As noted 


4 As noted in Appellants' Brief (pp. 28-29) the Act speaks only of permits. 
The Secretary has found that he has the inherent power to issue annual licenses 
pending the issuance of permits; the regulations treat both permits and licenses 
alike. Permits are not issued with respect to lands lying within a/ grazing dis- 
trict until the lands are fully "adjudicated." Although almost 30 years have 
elapsed since the passage of the Taylor Grazing Act, vast areas of the West 
remain unadjudicated. Grazing rights to such lands traditionally have been 
granted by annual licenses. The license is hardly an "interim" device; it repre- 
sents a settled and widespread method of administration. The licensee exer- 
cises all the rights and occupies the role which Congress envisioned for the 
permittees, the sole difference being one of the term of years. | 
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below, Senator McCarran stressed the situation which might arise 
when a 10-year permittee enters into a 30-year borrowing; his purpose 
was to ensure that the permit would be renewed until the remaining 
20-year obligation had been discharged (78 Cong. Rec. 11154). 


"Mr. McCARRAN. What I have in mind, however, 
is that one holding a farm or a homestead who 
has heretofore depended upon the public range 
as a part'of an integral unit, of which his home- 
stead may have been the minor part, shall have 
the privilege of going to a loaning agency and 
asking permission to borrow, and having recogni- 
tion of the fact that he has certain rights upon the 
public domain which shall not be interfered with 
during the term of that loan. Do I make myself 
clear to the learned Senator from Colorado? 

{78 Cong. Rec. 11152) 
* * * 

Mr. McCARRAN. Very well. Then let us assume 

that a loan is made to a man who has 100 acres of 

land in fee simple, and he has 200 head of cattle, 
which have been accustomed to range on the open 
public domain. He asks for a loan from some 

Federal agency. They say to him, "Yes; we will 

loan to you as much as is the value of your fee- 

simple land.” He says, "But I have a right on the 
open public domain.” They say, ‘You have no 
right. That belongs to the Government of the 

United States, and may be taken from you tomorrow 

or at any other time.” (at p. 11153) 


* * ~ 


Mr. O'MAHONEY. Mr. President, may I say to 

the Senator from Nevada that the only discussion 
which I have heard with respect to his amendment 
has been designed to accomplish the same object 

he has in mind. There is no disposition, so far as 

I have been able to determine, to oppose the amend- 
ment as an amendment. 


If I understand the Senator correctly, his purpose 
is merely to guarantee that the rights to grazing 
privileges which are conveyed by the bill shall be 
80 definite and so certain that they may be recog- 
nized as security when the holder seeks a loan. 


Mr. McCARRAN. That is correct. 
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Mr. O'MAHONEY. That is the purpose of the 
amendment? 


Mr. McCARRAN. That is exactly correct. 
(at p. 11153) 
* * * 

Mr. McCARRAN. I respectfully suggest to the 
learned Senator from Wyoming that it is not a 
question of requiring any mortgagee or loan agent 
to accept security. It is a question of crystal- 
lizing the security which the mortgagee or loan | 
agent may and will accept, so that no intervening | 
agency, governmental, or otherwise, may take 
from the value of the security. I hope I make | 
myself clear. (at p. 11153) 


* * * ! 
Mr. ADAMS. The Senator has not, Iam afraid, | 
read his own amendment with care, because it | 
provides in substance that the permit shall be 
extended indefinitely beyond the period prescribed, 
unless the indebtedness is paid. The man who has 
a 5-year permit, by delaying the payment of his 


indebtedness, may secure an indefinite permit. 
That would violate the very purpose of having a | 
regulation. . . | 


Mr. McCARRAN. That is correct. A farmer asks 
for a thousand-dollar or a five-thousand-dollar | 
loan, and he says, "Here is all I have under fee | 
simple, but here are my rights on the open public 
domain." He goes to a private loaning agency, he 
goes to a State bank, or he goes toa Federal loan- 
ing agency, and gets the money. Why should that, 
security, which was Security when he acquired the 
loan, be destroyed until the loan is paid? Will the 
Senator kindly answer that question? (at p. 11154) 
* * * 
Mr. O'MAHONEY. Now we are discussing a matter 
of language, and I would desire to call the Senator's 
attention again to the language: "and all rights af 
such permittee under this act shall continue and ‘be 
recognized in the holder" — how long? "so long 
as said permittee may be an obligor." What does 
that mean? Calling the Senator's attention to the 
language of the bill on page 6, I shall ask his opinion 
presently. This is the language: "Such permits; 
shall be for a period of not more than 10 years." 
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Mr. McCARRAN. That is exactly what I want the 
Senator to dwell on. In other words, the right 
exists for 10 years, and to get that right extended 
it will be necessary to go to the Secretary of the 
Interior, but the loan from a Federal agency may 
extend over 30 years. How will one get a loan 
from a Federal agency where there is a spread 

of 30 years, when one has only 10 years of a right 
or permit by authority of the Department of the 
Interior under the provisions of this bill? That is 
exactly what I wanted brought out, and I am delighted 
that the Senator from Wyoming brought it out. 

{at p. 11154) 


x 


VI 


APPELLANTS' CONTENTIONS REGARDING THE 

APPLICABILITY OF THE PLEDGE PROTECTION 

PROVISIONS OF SECTION 3 ARE PROPERLY 

BEFORE THE COURT AND SHOULD BE DETERMINED. 

Appellants contend that Section 3 of the Taylor Grazing Act ex- 

pressly denies appellee Udall the authority to dispose of public domain 
via a private exchange if the resulting termination of an outstanding 
grazing license will impair the value of the licensee's grazing unit 
when his unit is pledged as security for a bona fide loan. Appellees 


argue that appellants failed to raise this issue during the course of the 
administrative appeal and that they are, therefore, foreclosed from 
asserting it in Court. Appellees are in error both as a matter of fact 


and of law. 


1. The requirement that the Court consider only those issues 
raised in earlier administrative proceedings does not apply to this 
case in general or to the pledge protection issue in particular. This is 
a non-statutory review proceeding which asserts that the appellee 
Udall acted beyond and without a basis in his statutory authority. Sec- 
tion 3 deprives the Secretary of any authority or discretion to take the 
action here challenged. He lacks jurisdiction to act. His decision and 
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i 


any threatened action to implement it are void. In such cases, plain- 


tiffs may proceed directly to court to obtain injunctive relief; they need 
not first seek redress from the Secretary: | 
"The contention is that the Commission has, 
exceeded its statutory authority powers; and that, 
hence, the order is void. In such a case the 
Courts have jurisdiction of suits to enjoin the en- 
forcement of an order, even if the plaintiff has | 
not attempted to seek redress in a proceeding 
before the Commission." Brandeis, J. in Skinner 


& Eddy Corp. v. United States, 249 US 557, 562 | 
(1919). | 


See also Koepke v. Fontecchio, 177 F.2d 125, 128 (9th Cir., 1949) and 
Varney v. Warehime, 147 F.2d 238 (6th Cir., 1945). | 

If aggrieved parties may seek judicial relief from agency action 
beyond the scope of statutory authority without seeking prior adminis- 


trative redress, a fortiori they may seek judicial relief as to such 


issues not raised before the agency. | 

2. But this issue was raised in the administrative proceedings. 
In their Statement of Reasons on Appeal to the Director, Bureau of 
Land Management, from the Decision of the Manager, Reno Land Office, 


dated March 20, 1961, appellants stated as follows:° 
The La Rues' interest in obtaining a full- | 
dress hearing on the legal issues has the same | 
origin. Full disclosure is necessary to reveal | 
the relevant subjects of presentation by them. 
The hearing is the necessary occasion for such 
presentation. The La Rues rely on the public 
domain for their ranching livelihood 12 months | 
a year. To some extent they operate on the 
credit of having a balanced year-around o ra-' 
tion dependent on the public domain. (See 
Section 3 of the Act committing the Secre 


to preserve grazing privileges securing bona 
| 
5 if the Court desires, appellants will file these documents as a p supplements! 
record on appeal. 1 
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fide indebtedness.) If the deciding agencies 
had prejudged their case, their need to present 
their case and to obtain redress was particu- 
larly urgent. From the earliest time that they 
knew of North American's applications, the 

La Rues requested hearings and conferences 
before the deciding agencies with North Ameri- 
can present and participating. (pp. 32-33) 
(Emphasis added) 


In their Statement of Reasons to the Secretary, dated Decem- 
ber 27, 1961° appellants stated: 


A full statement of the position of the 
La Rues is set forth in the following documents 
previously filed with the Department and de- 
livered to North American Aviation, Inc. the 
appellees herein: 


x * * 
"4. STATEMENT OF REASONS (March 20, 1961); 


= * * 
‘All of these documents are herein incorporated 

by this reference; additional copies are avail- 

able on request.” 
Since appellee Udall denied appellants’ request for a hearing which 
would have permitted full consideration of this very point, an allegation 
now of failure to exhaust administrative remedies comes from him with 
special ill-grace. 


3. Even assuming, arguendo, that appellants were obligated to 
raise their Section 3 pledge protection contention during the adminis- 
trative appeal, and failed to effectively do so, this Court should never- 
theless give the issue full consideration. It is well established that an 
appellate court in exceptional cases and/or particular circumstances 
will pass upon contentions not raised below where injustice otherwise 
would result, Hormel v. Helvering, 312 US 552, 556-58 (1941). 


This Court, in passing upon a challenge to agency action, has 
made such exceptions where the issue presented involved statutory con- 
struction and a substantial question of law and where failure to act 


5 tid. 
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would result in serious injustice to the appellant, Ward v. ‘Anderson, 
93 US App. DC 156, 208 F 2d 48, 50 (1953). This Court has even made 
such an exception — because appellant's reputation was at stake — 
where there was a failure to request findings of fact below, Coffey v. 
Jordan, 107 US App. DC 113, 275 F.2d 1 (1959). 


Here appellants’ labor of many years and their way of life are 
at stake. The issue presented is solely one of law and involves agency 
action beyond and contrary to the express requirements of statute. 
That appellants’ grazing unit is pledged as security for bona fide 
loans and that such security will be impaired by the revocation of 
appellants' grazing license stands admitted. Appellee Udall can as 
well set forth his position here on the legal issue presented, as he 
could in an administrative decision. No subsidiary determinations of 
an administrative nature are now needed. | 


| 


CONCLUSION 


| 


For the reasons stated in this Brief, appellants respectfully urge 
this Court to reverse the judgment of the District Court and order that 
judgment and appropriate relief be entered in their favor. 


Respectfully submitted, 
DAVID GINSBURG 
LEONARD N. BEBCHICK 


Ginsburg & Leventhal 
One Farragut Square South, N.W. 
Washington 6, D.C. : 


Of Counsel: Counsel for Appellants 


Richard H. Levin 
Alan L. Reinstein 


D'Ancona, Pflaum, Wyatt & Riskind 
33 North LaSalle Street 
Chicago 2, Illinois 


Dated: May 21, 1963 
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IN THE HOUSE OF REPRESENTATIVES 


Armin 4, 1963 


Mr. Asprsaue (by request) introduced the following bill: which was referred 
to the Committee on Interior and Insular Affairs 


A BILL 


To promote the sale and beneficial use of public | latids by 
amending section 2453 of the Rev ised Statutes, as amended 
(43 U.S.C. 1171), and for other purposes. 


| 
Be it enacted by the Senate and House of Representa- 


lives of the United States of America in Congress assembled, 
That section 2455 of the Revised Statutes, as amended 
(45 U.S.C. 1171), is further amended to read as fellows: 

“Ske. 2455. (a) Notwithstanding the veovisions ed sec- 
tion 2357 of the Revised Statutes (45 U.S.C. 678) ‘and of 
the Act of August 30, 1890 (26 Stat. 391), the Secretary 
is authorized to sell any public lands which he classifies as 
proper for disposition and as not needed for Feder: al pro- 


| 
gram requirements or the long-range administration of the 


I 
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public lands, in tracts not exceeding five thousand acres 
each, to qualified governmental agencies at the fair market 
value of the lands or to qualified individuals at public 
auction at not less than their fair market value. The Sec- 
retary may provide by regulation, under such terms as he 
deems appropriate, that owners of land contiguous to the 
land offered for public auction under this section and au- 
thorized users of such offered land may have a preference 
right to buy the offered land at the highest bid price, con- 
sidering such factors as extent of contiguity of the offered 
and privately owned land, duration of ownership of the 
privately owned land, legitimate historical use, and topog- 


raphy of the offered land, and desirable land pattern and use. 
4 {b) The Secretary shall administer this section to pro- 
mote the beneficial use and disposition of public lands. Pro- 
posed classifications and sales under this section shall be 


considered in the light of their effect upon the conservation 
of natural resources and upon the welfare of the individuals 
and communities involved, and their consistency with local 
governmental laws, ordinances, plans, and programs. 
“(c) ‘The notation in the proper land office of a proposal 
to classify lands under this section, or the classification of 
lands under this section shall segregate the lands from further 
application to make entry, selection, or location, and from 
settlement and location under the public land laws, including 
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the United States mining Jaws, but not the mineral leasing 
| 


laws. to the extent the Secretary considers appropriate, but 
all segregations under this section shall be subject to valid 
rights existing at the time of segregation. No application 
shall be filed to purchase lands under this section except lands 


i 


which have heen opened thereto by the Secretary. 


i 
| 
| 
i 
| 


“(d) For the purposes of this section— 

“(1) The word *Sceretary” meaus Secretary of the 
Interior. ! 

“(2) The term ‘public lands’ means any publi 
lands which are withdrawn by Executive Order Num- 
bered 6910 dated November 26, 1954. as anienuled: 
or by Excentive Order Numbered 6964 dated February 
5, 1935, as amended, or pursuant to section 1 of the 
Act of June 28 1934 (48 Stat. 1269), as amended 
(43 U.S.C, 315). and not otherwise reserved, or which 


| 


are vacant, mappropriated, and mnreserved public lands 
in Alaska. ! 

“(3) The term ‘qualified vovernmental agency’ 
means any of the following, including their lawful agents 
and instrnmentalities: (A) the State, county, munici- 
pality, or other local government subdivision within 
which the land is located and (B) any municipality 
Within convenient access to the lands if the lands are 


within the same State av the municipality. 


A-4 
*(4) The term ‘qualified individual’ means (A) 
any individual who is a citizen or otherwise a national 
of the United States (or who has declared his intention 


to become a citizen) aged twenty-one years OF more; 


(B) any partnership or association, each of the mem- 


bers of which is a qualified individual as defined in sub- 

paragraph (A): and (C) any corporation organized 

under the laws of the United States or of any State 
thereof, and authorized to hold title to real property in 
the State in which the land is located. 

“(e) The Secretary is authorized to issue such regula- 
tions as he deems appropriate to effectuate the purposes of 
this section.” 

Sec. 2. The Secretary is authorized to consider and pro- 
ceed with the applications filed and transactions initiated un- 
der section 2455 of the Revised Statutes, as amended (43 
U.S.C. 1171), prior to the effective date of this Act which 
were valid and subsisting on the effective date of this Act, 
as if this Act had not been enacted. 


APPENDIX B 


STATEMENT BY THE HONORABLE JOHN A. CARVER, JR., 
ASSISTANT SECRETARY OF THE INTERIOR FOR PUBLIC 
LAND MANAGEMENT, BEFORE THE PUBLIC LANDS SUB- 
COMMITTEE OF THE HOUSE COMMITTEE ON INTERIOR 
AND INSULAR AFFAIRS, IN CONNECTION WITH H. R. 5498, 
88th CONGRESS, FIRST SESSION, May 9, 1963 | 


Mr. Chairman and Members of the Committee: 


The position of the Department of the Interior with respect to 
H.R. 5498 is before the Committee in its formal report. I am appear- 
ing before this Committee in full support of this proposed legislation. 
I consider this proposal of extraordinary significance. ! 


There is general recognition in the Congress and elsewhere that 
there is a need for a general review and updating of the vast body of 


public land laws to recognize the changes that have taken place in our 
land estate and the demands upon that estate since the enactment of 

the legislation under which we manage and dispose of the public lands. 
Lands which were considered of little value beyond their value for 
grazing and other extensive use have, through the years, ripened into 
higher and more intensive uses. Growth and shifts of population have 
created demands for land for residential, industrial, and commercial 
purposes where no such demand existed when most of our existing 

land disposal authorities were enacted. The outlook then was toward 
settlement and agriculture. Thus we have the various homestead acts 
and the desert land act as some of the principal laws under which 
citizens may obtain tracts of the public domain. Lands may also be 
obtained by exchange. There are also some outstanding scrip rights. 
However, except for the Small Tract Act of 1938 which provides for 

the lease or sale of tracts not exceeding five acres, there is no general 
autho rity to sell lands for private purposes except under the provisions 
of Section 14 of the Taylor Grazing Act to which this bill addresses 
itself. | 


Section 14 provides that the Secretary may sell at public auction 
isolated tracts of the public domain not to exceed 1,520 acres. It 
gives a preference right to owners of contiguous lands to buy the 
offered land at the highest bid price, but at not more than three times 
the appraised price, for a period of thirty days after the high bid is 
received. An adjoining owner or entryman may apply to have non- 
isolated tracts not exceeding 760 acres, the greater part of which is 


mountainous or too rough for cultivation, offered for sale. 


Section 14 of the Taylor Grazing Act is now thirty years old. 
Doubtless, it was framed primarily in terms of the needs of the owners 
of ranches which required some protection from loss of integral parts 
of their operation. Obviously, as I will point out, it contains restric- 
tions that prevent desirable use and development of the public lands 
and which often lead prospective applicants to resort to oblique means 
of obtaining land. 


For example, there has been in recent years, a demand for 


tracts of the public domain for industrial purposes, some of which 
have been defense oriented. When the need has been for more than the 
maximum of 1,520 acres, the applications could not be entertained. 
Usually the land desired has been part of a larger block of the public 
domain, thus not isolated and not subject to sale. And any sale at 
public auction is subject to the preference right of adjoining owners to 
meet the high bid. The potential purchaser of a site thus faces 
formidable, if not impossible, obstacles. Sometimes they have 
resorted to the exchange procedure. The alternative of obtaining a 
plant site through exchange is at best protracted and tortuous. All this 
despite the legitimate needs of the industry, the benefits to the local 
community, and the public interest. 


I have seen specific examples of the type of situation described 
above. I do not have the same kind of evidence as to the extent to 
which the limitations of the present public sale law force seekers of 
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public land to resort to other and equally anachronistic laws tailored 


to meet other needs. Here, I nave reference to the homestead, desert 
land, and other acts which require certain performance such as use, 
residence, and cultivation, aS a prerequisite to obtaining patent to the 
land. The plain fact is that there are very few of the remaining public 
domain lands that are agricultural lands. Yet we have hundreds of 
applications filed annually for lands on which the applicants must live 
and which they must cultivate before they may obtain patent. A review 
of these applications can only lead to the conclusion that many of these 
applicants, often urbanites, have chosen the homestead or desert land 
route simply because, seemingly, it was the only avenue opened to 
them to get some land for whatever purpose they had in mind, not 
necessarily for agriculture. Because there is so little good agricul- 
tural land they face a long hard road to "prove up." | 


This is particularly true of Alaska where clearing and cultiva- 
tion pose unique difficulties. Further, the requirement for Depart- 
mental supervision over these entries during the extended period 
allowed for "proving up" leads to disagreements and appeals with the 
accompanying expense and trouble to the entrymen and the Government. 
Iam also sure that all of you are aware of the use of the mining laws 


to obtain lands for uses other than for mining. 


I mentioned the Small Tract Act as being the only other authority 
to sell public domain land. That act has limitations other than that the 
tracts sold must be five acres or less. Generally, the act works well 
in non-urban areas. Although we check with the appropriate planning 
and zoning authorities before classifying land for small tract purposes, 
nevertheless it tends to foster unplanned, unregulated development in 
the vicinity of urban communities. Since the Federal Government gets 
not less than the fair market value of the land, direct sale of tracts to 
municipalities and others to provide for urban expansion on a planned 
and regulated basis would seem to be preferable. 
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It seems to me that there should be a simpler means of meeting 


the legitimate needs of such land seekers—some device for a quicker 


transfer. 


The amendments which we have proposed provide the flexibility 
needed to make the public sale provisions of the Taylor Grazing Acta 
more useful and desirable administrative tool for selective disposal 
of portions of the public domain when the public interest will be better 
served by having the particular tracts in private rather than in public 
ownership. We have proposed an increase in the size of the tracts that 
may be sold to 5,000 acres. In view of our experience this seems a 
reasonable limit but we defer to the Congress on what the limit per 
tract should be. We believe that the preference right given to adjoining 
owners to purchase at the high bid should not be absolute; rather, that 
the Secretary should have regulatory authority to establish such 
preference rights when the circumstances are such that any adjoining 
owner or user of the offered lands would be unduly injured if he were 
denied such right. We do not believe, however, that one who acquires 
adjoining land simply to put himself in a preference right position 
should have the absolute preference over a high bidder or an equal 
preference with other adjoining owners having a longer and more 
legitimate interest in the public land. 


Other proposed amendments are discussed in the Department's 
report and I will not take the Committee's time to discuss them further 
here. 


I anticipate that the question may be raised whether or not the 
amendments which we have proposed will not open the public lands to 
a wholesale disposal program. Permit me to answer that question now. 
The bill provides that no lands needed for Federal program require- 
ments or the long-range administration of the public lands may be sold. 
Section (b) specifically lays down guidelines for the Secretary's 
administration of the proposed legislation. Further, the Secretary must 
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open lands to application before an application may be filed. And, 


lastly, none of the lands may be sold for less than their fair market 
value. These conditions seem to me to adequately safeguard against 
any unconscionable mass disposal of the public lands. However, the 
Committee may wish to supplement the guidelines suggested. 


Iam convinced that legislation of this kind will put our adminis- 
tration of the public lands on a much more business-like basis, will 
eliminate much of the frustration now experienced by applicants 
seeking title to portions of the public domain lands, and will foster 
desirable use and development in both the public and private sectors. 


i 


l ask for your earnest consideration of this proposal. 
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QUESTIONS PRESENTED 


1. Does Section 9 of the Taylor Grazing Act of 1934 or the due 
process protections of the Fifth Amendment require that a grazing li- 
censee be given a full hearing, the protections afforded by the Admin- 
istrative Procedure Act, and access to the administrative record be- 


fore the Secretary of Interior may terminate his license in the process 


of consummating a private land exchange pursuant to Section 8(b) of 
that Act? 


2. Does the Secretary of Interior possess statutory authority to 
dispose of public grazing lands, through the medium of a Section 8(b) 
private land exchange, to private parties (a) for private industrial pur- 
poses, or (b) for national defense purposes, and thereby terminate a 
grazing license and destroy a ranching operation? 


3. Does Section 3 of the Taylor Grazing Act of 1934 prohibit the 
Secretary of Interior from terminating a grazing license when such 
action will impair 'the value of a licensee's grazing unit when it is 
pledged as security for bona fide loans? 


4. Does the Secretary of Interior act arbitrarily, capriciously 
and beyond the scope of lawful authority (a) in failing to consider and 
make findings respecting, and (b) in acting to aid and abet, a combina- 
tion which acts to terminate a rancher's statutory rights to graze on 
certain lands and enables another rancher, not so entitled, to graze 


exclusively thereon? 


(iii) 


SUBJECT INDEX 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE....--- +--+ eer rrrrerrrrte | 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


I. Appellee Udall Acted Without Statutory Authority in 
Approving a Private Exchange Application Which Trans- 
ferred to North American for Private Industrial Pur- 
poses Public Lands Upon Which Appellants Conduct a 
Ranching Operation in Exercise of Statutory Grazing 


Introduction 


A. The Disposal Authority of Appellee Udall Is 
Not Untrammeled. It Is Limited to the Stand- 
ard of "Public Interests" as Determined in 
the Light of the Provisions and Policies of the 
Taylor Grazing Act. 


That the Term ‘Public Interests" Means the 
Specific Public Interests Enunciated in the 
Taylor Grazing Act Was Established by Con- 
temporaneous Administrative Construction 


The Provisions and Legislative History of the 
Taylor Grazing Act Clearly Demonstrate That 
the Term "Public Interests" Means the Public 
Interests in the Regulation of Grazing and Con- 
servation of the Public Range. 


Congress Has Refused to Grant the Secretary 

of the Interior With Even Limited Authority to 
Dispose of Public Lands to Private Parties for 
Business or Industrial Uses. ...-.----++-:> | 


The Exchange Is Unlawful to the Extent That 
It Is Based Upon or Justified by Consideration 
of National Defense 


ll. Plaintiffs Were Denied a Hearing in Violation of Section 
9 of the Taylor Grazing Act and of the Due Process 
Clause of the Fifth Amendment 


A. The Taylor Grazing Act Expressly provides 
for a Hearing 


B. The Due Process Clause of the Fifth Amendment | 
Requires a Hearing 


The Failure to Accord a Hearing Is Fatal Error | Se 


1 
| 
| 
1 
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Subject Index (Continued) 


i. Appellants’ Grazing License May Not Be Terminated as 
Their Grazing Unit Is Pledged as Security for Bona Fide 


. Appellee Udall Acted Unlawfully by Countenancing, and 
Indeed Effectuating a Scheme Whereby Appellants' Statu- 
tory Rights to Graze on the Selected Lands Are Terminated 
and Another Rancher, Not So Entitled by Statute, Is Enabled 
to Graze Exclusively Thereon 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This action against Stewart L. Udall, individually and'as Secre- 
tary of the Interior (JA 3), seeks appropriate injunctive and declara- 
tory relief on the ground that the acts and threats of appellee Udall, 
as detailed, are beyond the limits of and without basis in statutory 
authority and unlawfully violate and destroy appellants’ grazing rights 
under the Taylor Grazing Act and rights to a hearing under both said 
statute and the Constitution (JA 3-4, 18-19). The jurtadiction of the 
District Court is established by Title 11, sec. $06, D. C. Code. 


2 


This is an appeal from a final decision of the District Court, en- 
tered March 6, 1963, which granted judgment to appellee Udall and 
dismissed the Complaint (JA 239). The Court has jurisdiction under 
28 U.S.C. $1291 and $1294. The Notice of Appeal was timely filed on 
March 9, 1963 (JA 240) within the period required by F.R. 73(a). 


STATEMENT OF THE CASE 


Since October 1953, appellants have been the owners and opera- 
tors of the Monte Cristo cattle ranch on which productive cattle ranch- 
ing operations have been conducted for approximately 70 years (JA 3, 

4, 8, 208-09). This ranch is located on private and public lands, about 
30 miles north of Reno, Nevada, on what is known as the Monte Cristo 
Grazing Range (hereinafter "MCGR"), a triangular shaped area of some 
48,000 acres (JA 4, 5). For the most part, since the railroad grants of 
the last century, the land ownership pattern in the area has been a 
checkerboard, with land sections alternating in private and public 
ownership (JA 5). 

Public lands within MCGR are managed by the Interior Depart- 
ment's Bureau of Land Management (hereinafter BLM"), under the 
Taylor Grazing Act, as part of what is now Nevada (Carson City) Grazing 
District No. 3 (JA 11). Appellants’ ownership of some 1600 acres in fee 
(consisting of five non-contiguous tracts) constitutes "base" property 
which entitles them, under the Act and implementing regulations, to 
grazing privileges on over 10,000 acres of the surrounding public domain 
(JA 5). The nature and extent of the grazing privileges are defined and 
embodied in Class I annual licenses which have been obtained by plain- 
tiffs and their predecessors (JA 5, 237). On the fee lands are located 
appellants’ summer and winter grazing headquarters, corrals, feeding 
yards, irrigated hayfields, outbuildings and residences (JA 5). Since 


: Appellants’ annual Class I grazing license which expired on March 31, 1963 
appears at JA 237. On March 20, 1963, after this appeal was docketed, appel- 
lants were issued a Class I license which expires on March 31, 1964. If the 
Court desires, appellants will file the current license as a supplemental record 
on appeal. 
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| 
acquiring the Monte Cristo ranch, appellants have made extensive im- 


provements both on their fee holdings and the surrounding public domain 
for the purpose of perfecting a modern, scientific cattle ranching opera- 
tion (JA 5). | 

When appellants acquired their fee holdings in 1953, they assumed 
the obligations of a deed of trust on the lands which remains undis- 
charged. In 1953 and again in 1960, they borrowed monies for their 
ranching activities; these loans are secured by chattel mortgages cover- 
ing their cattle, their range and watering rights and interests, and such 
hay, grain, pasturage feed, horses and equipment as are employed in 
their ranching operation. The 1960 chattel mortgage remains undis- 
charged (JA 5-6, 209-10). 

In 1958, North American Aviation, Inc. (hereinafter "North Amer- 
ican") undertook a program to acquire public lands in MCGR for un- 
specified industrial activities of a national defense nature. In that year, 
it acquired the "Railroad Lands", lands constituting the bulk of the 
private lands in the MCGR not owned by appellants (JA 6). North Amer- 
ican paid one A. J. Flagg approximately $1,500,000 for these lands 
which Flagg had acquired from one W. C. McCluskey in 1955 for approx- 
imately $150,000 (JA 234). In December, 1958, North American entered 
into a 40-year agreement (hereinafter "Stead Agreement") with the 
Steads, appellants' neighbors to the south, whereby North American 
obtained a first refusal on the Stead land and committed itself to ex- 
clude, to the extent of its present and future right to do so, everyone but 
the Steads from grazing on all land which North American might own in 
the MCGR and on all public lands adjacent thereto (JA 7, 33-87). North 
American subsequently leased its Railroads Lands to the Steads (JA 13, 
48-5), and BLM, treating the leased lands as the Steads' "base" prop- 
erty, thereupon issued the Steads an appropriate grazing license (JA 207). 

On July 18, 1958, North American, through its then wholly-owned 
subsidiary, Flagg Land and Cattle Company (subsequently merged with 
North American) filed with the Reno BLM Office private exchange 
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application Nevada #048847 pursuant to Section 8(b) of the Taylor Grazing 
Act (48 USC 315g{b) }. By that application North American sought to ac- 
quire almost all of the 21 sections of public land (10,800 acres) located in 
the heart of the MCGR (hereinafter "the selected lands") in exchange for 
certain lands located some 100 miles from Reno in Winnecmucca Grazing 
District #2 (hereinafter "the offered lands") (JA 6, 7). 


The selected lands surround appellants' fee holdings and constitute 
the bulk of the public domain upon which appellants graze their cattle 
pursuant to their Class I grazing license. If appellee Udall proceeds to 
consummate Nevada exchange #048847, he will terminate plaintiffs’ 
grazing license (JA 47, 177, 228, 230), and will issue a patent to the 
selected lands to North American, thereby completely destroying appel- 
lants’ existing ranching operations on the MCGR (JA 4, 8-9, 68-9, 71). 
Each of appellants’ five tracts of non-contiguous fee lands will be sur- 
rounded by land owned by North American (except for a small area bor- 
dering the Pyramid Lake Indian Reservation on the northeast). What 
public grazing lands’ remain in the Monte Cristo triangle will be com- 
pletely inaccessible and too small to sustain ranching operations. In 
addition, the necessary seasonal trailing of cattle between appellants’ 
summer and winter headquarters would be rendered impossible because 
it would be entirely over North American land; North American is legally 
obligated to the Steads to exclude plaintiffs both from its lands and from 
adjacent public lands (JA 8, 9). 


The issuance of a patent to North American would result in im- 
mediate and irreparable damage to appellants, would destroy their exist- 
ing ranching operations and would substantially impair the value of appel- 
lants' security under an outstanding deed of trust and chattel mortgage 
(JA 8-9). 


The selected lands constitute valuable grazing lands which are 


highly improved, possess abundant watering places and forage and suffi- 


cient elevation contrast between winter and summer ranges to ensure a 
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full, year-round cattle (or sheep) grazing operation (JA 9). By contrast, 
the offered lands are barren and unimproved desert lands, with sparse 
forage and almost no water. Their topography is steep and rocky; they 
are widely infested with the poisonous plant halogeton; they are unsuited 
for and cannot now be used for any significant grazing; no substantial 
federal range demand has ever existed for these lands (JA 9-10). 
On November 2, 1960, the Reno BLM office approved the exchange 

(JA 50-51B). On December 8, 1960, appellants filed a timely protest 
(JA 69-83), supplementing an earlier protest (JA 67-8), whidh was re- 
jected on January 26, 1961 (JA 52-58). Appellants appealed this rejec- 
tion to the Director, BLM, by filing a Statement of Reasons, dated 
March 20, 1961 (JA 10). On October 23, 1961, the Associate Director, 
BLM, affirmed the rejection of appellants' protest by the Reno office 
(JA 58-66). An appeal was then taken to the Secretary of the Interior 
by filing a Notice of Appeal dated November 20, 1961 (JA 127) and a 
Statement of Reasons, dated December 27, 1961, to which was attached 
the North American-Stead Agreement (JA 10). On August 14, 1962, the 
Secretary rejected appellants' protest and affirmed the approval of 
North American's exchange application Nevada #048847 (JA 10, 21-32). 

At all stages of the administrative process, appellants made 
timely demands for a hearing which was denied (JA 15, 92, 177, 228-30). 
Appellants were denied the opportunity to conduct cross-examination 
regarding materials contained in the administrative file (JA|229). Appel- 
lants were also denied access to materials contained in the record upon 
which appellee Udall based his action. In January 1960, after more than 
a year of effort, plaintiffs were permitted to examine North ‘American's 
initial application forms and its appraisal report (JA 16, 185, 211). 


| 
Until the exchange was approved in November 1960, appellants' repeated 


inquiries were met with assurances from Reno BLM officials that there 
were no other materials in the file and that appellants would be apprised 
of all developments (JA 16-17, 78-80). When the Approval of Exchange 
issued on November 2, 1960, plainly indicating the existence of addi- 
tional file materials, appellants renewed their efforts to obtain access 
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to the full record. After the time to lodge a protest to the exchange had 


expired, appellants, for the first time on January 23, 1961, were permit- 


ted to examine what the Reno BLM officials characterized as the "public" 
portions of the file (JA 183, 185, 211). Appellants’ attempts to secure 
access to the so-called “non-public” portions of the file (JA 183-86) 
were effectively rebuffed by the Associate Director, BLM. On April 3, 
1961, he ruled that appellants’ request to examine unknown documents 
might be considered only if the request specified the particular docu- 
ment desired and indicated its relevance! (JA 186-87) Appellant un- 
successfully appealed this ruling to the Secretary (JA 231-32). 

On August 31, 1962, appellants filed suit in the U. S. District Court 
for the District of Columbia seeking to enjoin defendant Udall from con- 
summating Nevada exchange #048847 and from issuing a patent to the 
selected lands to North American on the grounds that such action in the 
circumstances of this case would be unconstitutional and without basis in 
and beyond appellee Udall's statutory authority (JA 3 et seq.). 

Appellee Udali then moved for judgment and dismissal of the com- 
plaint on the grounds, inter alia, that the complaint failed to state a 
claim for relief and that the suit was an unconsented action against the 
sovereign (JA 46). By seeking judgment on the basis of a FR 12(b) (6) 
defense, appellee Udall conceded all well-pleaded material allegations 
of the complaint. As appellees presented affidavits and materials out- 
side the pleadings (JA 49, 227) the motion was properly considered as 
one for summary judgment (FR(12)(b)). Appellants subsequently filed 
a cross motion for summary judgment (JA 177). Appellee North Amer- 
ican, which had intervened and filed an answer (JA 95-100), took the 
position that "this is an appropriate case for summary judgment and the 
Complaint should be dismissed" (JA 227 ). Appellee Udall agreed to 
withhold issuance of the patent, pending determination of these motions 
(JA 48). 

On March 6, 1963, Judge Burnita Shelton Matthews, having heard 
argument, without opinion, granted appellee Udall's motion for summary 


7 


judgment, denied appellants’ cross motion for summary judgment, dis- 


missed the complaint and found appellants' motion for a preliminary 
injunction to be moot (JA 239). Appellants promptly filed a Notice of 


Appeal (JA 240). Defendant Udall has agreed to take no action to con- 


summate the exchange until this appeal is determined. ! 


STATEMENT OF POINTS | 


1. Appellee Udall acted unlawfully and deprived appellants of due 
process (a) by denying a full and fair hearing in derogation both of the 
provisions of the Taylor Grazing Act and the Fifth Amendment; (b) by 
denying access to the full record on which appellee Udall's decision was 
based; and (c) by denying appellants the protections afforded by the 
Administrative Procedure Act. | 

2. Appellee Udall acted without statutory authority in approving 
Nevada Exchange #048847 under Section 8(b) of the Taylor Grazing Act 
on the grounds set forth in his decision of August 14, 1962. Appellee 
Udall lacks statutory authority to dispose of public grazing lands, 
through the medium of a section 8(b) private exchange, to private parties 
(a) for private industrial purposes, or (b) for national defense purposes, 
and thereby terminate appellants’ statutory right to graze on these lands 
and destroy appellants’ ranching operation. | 

3. Appellee Udall lacks statutory authority to terminate appellants’ 
grazing rights by approving a Section 8(b) private exchange when such 


action will impair the value of appellants' grazing unit which is pledged 


as security for bona fide loans. 

4. Appellee Udall acted arbitrarily, capriciously and beyond the 
scope of his lawful authority (a) in failing to consider and make findings 
with respect to the North American-Stead Agreement, and (b) in acting 
to aid and abet a combination which results in terminating appellants' 
statutory right to graze on certain lands, and enabling another rancher, 
not so entitled by statute, to graze exclusively thereon. 


8 
SUMMARY OF ARGUMENT 


Section 8(b)} of the Taylor Gate Act of 1934 empowers the Sec- 
retary of the Interior to approve private land exchanges when "public 
interests” will be benefited thereby. That provision sanctions only 
private exchanges which will promote the public interests in grazing and 
range management and conservation programs. Section 8(b) does not 
authorize the Secretary to dispose of public lands to private persons in 
order to further private industrial development, particularly when the 
effect of such exchanges is to destroy grazing rights created by the 
statute and a ranching operation dependent on those rights. 

While Congress has plenary power to dispose of the public domain, 
the authority of the Secretary of Interior is limited to specific delegations 
of power granted by Congress. In Section 8(b) Congress gave appellee 
Udall a limited authority which he may not redefine and enlarge at will. 

In a formal, published contemporaneous 1934 administrative inter- 
pretation, Interior Solicitor Nathan Margold, who participated actively in 
the legislative drafting process of the Taylor Act, declared that "It cannot 
be doubted that Congress authorized therein only those exchanges which 
will benefit the public interests in regulation of grazing on the public 
range under the Taylor Act.” This interpretation was ratified when Con- 
gress subsequently re-enacted Section 8. It was accepted by the Asso- 
ciate Director, Bureau of Land Management, in this very case. Appellee 
Udall's contrary opinion is the first effort to repudiate the Margold inter- 
pretation and to redefine the "public interests" criterion so as to embrace 


such non-Taylor Act considerations as industrial development. 
The terms of the Taylor Grazing Act and its implementing regula- 
tions, as well as the legislative history and relevant judicial interpreta- 


tion, make it clear that the Taylor Grazing Act is a conservation measure 
designed to provide for the most beneficial use of the national resource in 
the public range, by developing and preserving its grazing capabilities and 
by defining and protecting the grazing rights of ranchers. By enacting 
Section 8(b) Congress did not authorize the Interior Secretary to dispose 
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of public lands for industrial or other purposes unrelated to a sound 
program of range and grazing management. Section 8(b) was intended 
to be used for the mutual benefit of the parties concerned in an exchange 
so as to enable ranchers to consolidate their holdings and to enable the 
Government to obtain a homogeneous pattern of land for grazing and 
range management uses. References in the Act to certain other uses 
were only for the purpose of integrating the Act with other land statutes 
already in existence and other public domain activities. 

The only statutory authority given to the Secretary to make dis- 
positions of public lands to private parties for industrial purposes is 
limited to small tracts of less than 5 acres — not here involved. 

The Secretary of the Interior has repeatedly requested that his 
authority be enlarged so as to permit dispositions to such private in- 
terests as the electronic, aircraft and missile industries in the West. 
Such requests — even though limited in extent and qualified by standards 
and provisions designed to protect ranchers‘ interests — have not been 
granted by Congress. Appellee Udall seeks to exercise an authority thus 
far withheld by Congress through an improper distortion of grazing and 
conservation legislation. 

To the extent appellee Udall seeks to justify his action, on national 
defense grounds, he acts to deprive appellants of rights provided by 
statute to receive compensation for lost grazing rights, and to evade an 
obligation to obtain prior Congressional approval for such a disposition. 


Il 

Appellants were denied due process by the consistent refusal to 
accord them a hearing. Furthermore, Section 9 of the Taylor Grazing 
Act requires that appellants be given a hearing. That prov ision has 
been interpreted by the Secretary of the Interior to require a hearing, 
conducted in accordance with the Administrative Procedure Act, when- 
ever the determination of the local land official is appealed in the is- 
suance, denial, reduction, termination or cancellation of a grazing 


license. 


| 
| 
| 
| 
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It is undisputed that appellee Udall, in consummating the North 
American private exchange, will terminate plaintiffs' outstanding grazing 
license. His action is a classic illustration of adjudication. In these cir- 
cumstances an APA-type hearing under Section 9 is mandatory. This 
case presents no question of procedures appropriate for bona fide rule- 
making under Section 7 of the Taylor Grazing Act, in withdrawing or re- 
classifying public land for subsequent disposal under other land laws. 

Appellee Udall has granted plaintiffs a license to graze on the pub- 
lic lands in recognition of their statutory preferences. The document 
issued is denominated a license; it is so defined by the APA; this legal 
definition has been recognized by the Interior Secretary. Appellants’ 
grazing license, upon which their ranching operation is dependent, gives 
them definitive and valuable interests which the Courts will protect from 
unlawful interference. The investments and business which appellants 
have established in reliance thereon must likewise be safeguarded. 
Appellee Udall has the responsibility to safeguard these rights and 
neither he nor third persons may interfere with their lawful exercise. 

Once a license embodying such rights has been granted by an ad- 
ministrative agency, the Fifth Amendment prohibits its termination with- 
out according the licensee a hearing. This is true whether the termina- 


tion is a direct or indirect consequence of lawful administrative action. 
In either case, a full APA-type hearing is required; the failure to 


accord such a hearing is fatal error. The importance of a hearing is 
underscored by the multitude of disputed factual questions which appellee 
Udall decided erroneously in reaching his determination. 


Til 
Section 3 of the Taylor Grazing Act prohibits appellee Udall from 
refusing to renew a grazing license when the grazing unit of a licensee 
is pledged as security for a bona fide loan, and such refusal will impair 
the value of this security. Appellants' grazing unit is so pledged, and the 
termination of their grazing license will substantially impair the value 
of their security. If appellee Udall is prohibited from taking such action 
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directly in passing upon applications to renew licenses, he may not 


lawfully do so indirectly by terminating an outstanding license prior to 
the expiration of its term and the time for renewal. Congress has con- 
sidered proposals to amend Section 3 on the ground that granting a 
vested right in a grazing license, where grazing units are pledged, is 
contrary to sound policy. An effort to delete this provision is been 
rejected. 
VV | 

Appellee Udall may not lawfully countenance, much less aid and 
abet, a combination whereby a rancher with statutory grazing prefer- 
ences is put out of business so that another rancher, not otherwise 
entitled, is enabled to graze exclusively upon the same lands. If the 
North American exchange is consummated, the North American-Stead 
agreement will compel this precise result. Appellee Udall cannot 
ignore consequences which flow directly from his actions. His statutory 
responsibility to safeguard the grazing rights of ranchers qualified for 
statutory preference requires that he consider such proposed impair- 
ment of their rights, and take all appropriate steps at least to 
ameliorate them. Appellee Udall here further erred in failing to con- 
sider and make findings with respect to the Stead Agreement, although 
both the agreement and appellants' statement of its consequences were 
before him. | 


ARGUMENT 
I 


APPELLEE UDALL ACTED WITHOUT STATUTORY | 
AUTHORITY IN APPROVING A PRIVATE EXCHANGE | 
APPLICATION WHICH TRANSFERRED TO NORTH 
AMERICAN FOR PRIVATE INDUSTRIAL PURPOSES | 
PUBLIC LANDS UPON WHICH APPELLANTS CONDUCT 
A RANCHING OPERATION IN EXERCISE OF i pa 
GRAZING RIGHTS 


INTRODUCTION \ 
Section 8(b) of the Taylor Grazing Act of 1934? eee as follows: 


2 Act of June 28, 1934, C. 865, §8, 48 Stat. 1269, 1272, as amended, U.S.C., 
Title 48, §315g(b). 
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"(b) When! public interests will be benefited thereby 
the Secretary is authorized to accept on behalf of the 


United States title to any privately owned lands within 

or without the boundaries of a grazing district, and in ex- 

change therefor to issue patent for, not to exceed an 

equal value of surveyed grazing district land or of un- 

reserved surveyed public land in the same State or with- 

in a distance of not more than fifty miles within the ad- 

joining State nearest the base lands." (Underscoring 

supplied) 

Appellants contend that the "public interests" referred to are 
those public interests that constitute the purposes and objectives of the 
statute — the promotion of a sound grazing, range management and con- 
servation program; and that appellee Udall lacks statutory power to ap- 
prove an exchange which would destroy a legal rancher unless that self- 
evident detriment to grazing use is overcome by other benefits enhancing 
grazing use and the Government's land conservation program in aid 
thereaf. 

Appellees Udall and North American claim the "public interests" 
test can be satisfied by North American's proposed use of appellants' 
grazing land (the selected land) for private industrial purposes. 

Appellants maintain that such uses are not within the disposition 
contemplated in this exchange provision, and that appellee Udall has not 
been given the authority to enlarge the content of the "public interests" 
provided for by that Act, whether as a result of pressures from others® 
or his views that changes in that content are desirable in the light of 
current conditions. 

The only case in which Congress has authorized disposition of the 
public domain to private parties for industrial or commercial purposes 
relates to small tracts of less than five acres, a provision manifestly 
not here invoked. * 


sd For a summary of the interest shown in North American's exchange appli- 
cation by various political figures see JA 211-215. 


4 act of June 1, 1938, c. 317 $1, 52 Stat. 609, as amended, U.S.C., Title 43, 
§682a, "Small Tracts Act." 
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Congress has made provision for legitimate national defense needs. 
These can be satisfied through the withdrawal of lands from grazing dis- 
tricts for use by national defense agencies and their contractors, ac- 
companied by payment for the fair value of the grazing rights terminated 
(43 U.S.C. 315q). Specific authorization by Congress is requited for any 
such withdrawal when in excess of five thousand acres (43 U.S.C. 156). 
See discussion Sec. 1-E infra. | 

The Interior Department repeatedly has asked Congress to broaden 
its present authority in order to effectuate dispositions of the’ public do- 
main to private parties such as the electronics, aircraft and missile in- 
dustries. Congress, however, has not yet granted such requests. See 
| 


discussion Sec. I-D infra. 


A. THE DISPOSAL AUTHORITY OF APPELLEE UDALL IS NOT 
UNTRAMMELED. IT IS LIMITED TO THE STANDARD OF 
"PUBLIC INTERESTS" AS DETERMINED IN THE LIGHT OF THE 
PROVISIONS AND POLICIES OF THE TAYLOR GRAZING ACT. 


At issue here is the power of appellee Udall. This case does not in- 
| 


volve or challenge the plenary power af Congress to dispose of, regulate 
and manage the public lands (Constitution, Art. IV, Sec. 3, Clause 2). Con- 
gress has not delegated unfettered legislative power over the public lands 
to the Secretary of the Interior. He must act within the confines af Con- 
gressional authorization, U.S. v. Grimaud, 220 U.S. 506 (1911). 

Government officials have "no power to dispose of property unless 
it has been conferred upon them" by Congress, and any such power must 
be exercised only as authorized by Congress. == | 

The doctrine is clear that the term "public interest" in a statute 
does not confer unlimited or untrammeled authority in the official in- 
volved to define the public interest as he deems best for the nation or 
state. It is rather a term that takes on color from its context, and mean- 
ing from the purposes and policies of the statute involved. This is neces- 


sary to effectuate the legislative will. It avoids the problem ‘of uncon- 
stitutional delegation of legislative power. | 


4a Kern Copters, Inc. v. Allied Helicopter Service, Inc., 277 F.2d 308, 313 (9th 
Cir., 1960). Osborne v. U.S., 145 F.2d 892,896 (9th Cir.,1944). U.S. v. City and 
County of San Francisco, 112 F.Supp. 451, 453 (N.D. Calif. 1953), aff'd. 
223 F.2d 737 (9th Cir.), cert. den. 350 U.S. 903 (1955). ' 
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In New York Central Securities Corp. v. U. S., 287 U.S, 12 (1932) 
the Supreme Court, in discussing the statute authorizing consolidations 


of rail carriers found in furtherance of the "public interest," said:” 


“Appellant insists that the delegation of authority to 
the Commission is invalid because the stated criterion is 
uncertain. That criterion is the 'public interest’. It isa 
mistaken assumption that this is a mere general refer- 
ence to public welfare without any standard to guide deter- 
minations. The purpose of the Act, the requirements it 
imposes and the context of the provision in question show 
the contrary...” (at p. 24) 


In enacting the Taylor Grazing Act of 1934, Congress carefully 
guarded its constitutional power over public lands and delegated to 
appellee Udall a limited power governed by specific standards. Its pur- 
pose and intent, and the scope of the standard and authority, appears 
from various sources — the language of the Act, the hearings, debates 
and Committee Reports, the Presidential message approving the Act, 
contemporaneous Departmental construction, judicial interpretation 
and Congressional reenactment without pertinent change. 

B. THAT THE TERM “PUBLIC INTEREST" MEANS THE SPECIFIC PUBLIC 
INTERESTS ENUNCIATED IN THE TAYLOR GRAZING ACT WAS ESTAB- 
LISHED BY CONTEMPORANEOUS ADMINISTRATIVE CONSTRUCTION. 
The purpose and scope of the public interests criterion in Section 

8 received a definitive interpretation four months after the passage of 
the Taylor Grazing Act of 1934. Solicitor Nathan Margold, in an opinion 
approved by Assistant Secretary Oscar L. Chapman, ruled: 


"It is clear upon reading section 8, that it is an in- 
tegral part of the act to regulate grazing on the public 
lands, administration of which is placed in the Secretary 
of the Interior. This section authorizes and directs the 
Secretary to accept on behalf of the United States gifts of 


> See also State of Texas v. United States, 292 U.S. 522, 531 (1934); United 
States v. Lowden, 308 U.S. 225, 230 (1939); National Broadcasting Corporation 
vy. United States, 319 U.S. 190, 216 (1943). 
The State courts have spoken to the same effect regarding the meaning of a 
“public interest” standard. See Pierce Auto Freight Lines v. Flagg, 159 P.2d 
162, 185 (Ore. Sup. Ct., 1945) and International Ry. v. Public Service Commis- 
sion, 36 NYS 2d 125, 131 (App. Div., 1942). 
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land within the exterior boundaries of a district 'where | 
such action will promote the purpose of the district or | 
facilitate its administration.' It authorizes and directs | 
the Secretary to exchange for privately owned lands ! 
within a district other land in the district or in the same 
State or the State nearest to the district ‘when public | 
interests will be benefited thereby.' Finally, it authorizes 
and directs the Secretary to exchange for State lands 
within or without a district public lands within the State, 
applying, 'in the manner provided for the exchange of pri- 
vately owned lands in this section." This section thus | 
authorizes and directs acceptance of gifts and land ex- | 
changes, when the proposed gifts or exchanges will benefit 
the public interests which are enunciated in the Taylor | 
Grazing Act and are served thereby. It cannot be doubted 
that Congress therein authorized only those exchanges | 
which will benefit the public interests in regulation of | 
grazing on the public range under the Taylor Act. Ex- | 


changes other than these would be without legal authority.” 
Emphasis supplied) 6& 
This clear-cut ruling on the meaning of "public interests" by an 


eminent solicitor who participated actively in the legislative drafting 


process is a contemporaneous administrative construction of new 


legislation which is of cardinal significance.” ! 


i Land Exchange with States under Taylor Grazing Act, 55 1.D. 9 (1934). 

4 “An administrative body cannot by its interpretation of the statute under 
which it operates increase its power beyond that given by the legislative body. - - 
[but] a contemporaneous interpretation by the authorized administrative agency 
is of great weight in determining what the powers are.” North Arlington 
National Bank v. Kearny Fed. Sav. & Loan Assn., 187 F.2d 564, 566 (Srd Cir., 
cert. denied 342 U.S. 816 {1951)}. This doctrine is particularly pertinent when 
the contemporaneous construction of a statute is "by the men in charge with the 
responsibility of setting its machinery in motion of making the parts work 
efficiently and smoothly while they are yet untried and new." Norwe; Nitro- 
gen Products Company v. United States, 288 U.S. 294. $15 (1933); United States 
v. American Trucking Association, 310 U.S. 534. 549, reh. denied 311 U.S. 724 
(1940). Further, the contemporaneous interpretation is of decisive! importance 
where it appears that the agency has actively sponsored the particular provi- 
sions which it interprets. Shapiro v. United States, 335 U.S. 1, 12-ftmn. 13, reh. 
denied 335 U.S. 836 (1948), and cases cited therein. Such interpretations are 
highly relevant and material evidence of the opinions of the men wh probably 
were active in the drafting of the statute. White v. Winchester Coun try Club, 
$15 U.S. $2, 41 (1942). 


| 
By contrast, no weight at al! should be accorded an administrative ruling 
which is challenged in court as soon as it is made. Thus appellee Udall's novel 
interpretation of public interests in this case can hardly be deemed to have 
seasoned or broadened into a settled administrative practice. Davies Warehouse 
Company v. Bowles, $21 U.S. 144, 156 (1944). 
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Appellee Udall's decision states that the Margold interpretation 
is no longer applicable because Section 8 has since been amended. Sec- 


retary Udall does not say why he deems the amendment relevant. The 
plain fact is that it is irrelevant. By the single amendment passed in 
1936,° the provision for private exchange was placed in a separate sub- 


section of section 8 — i.e., subsection (b) — but was otherwise virtually 
untouched. ? The amendment related to state exchanges, in no way in- 
volved in this case; and it reduced — it did not enlarge — the authority 
of the Secretary. 

Originally, the "public interests" standard applied to exchanges 
offered by the States as well as to exchanges by private parties. In 
1936 Congress amended Section 8 to remove State exchanges from the 
embrace of its public interest criterion and stripped the Secretary of 
any authority to reject State exchanges for failure to benefit the public 
interest under the Taylor Grazing Act. Two Interior Solicitors have 
expressly so held.*° 


8 act of June 26, 1936, C. 849, Title I, $3, 49 Stat. 1976, 1977, U.S.C., 
Title 43, §315g. 


9 section 8, as originally enacted (48 Stat. 1269, 1272-3), is set forth in 
Appendix A. The private exchange provision is the same today as it was then 
except (1) it has been separated from the other provisions of Section 8 and 
organized as subsection (b); and (2} Congress deleted the words "and directed" 
° y appearing after the phrase "the Secretary is authorized." This con- 
firmed, for private exchanges, the Department's construction that it had 
authority to reject offers of exchange. In the provision for State exchanges, put 
into subsection (c), Congress deleted the word "authorized" and modified the 
language to read: "the Secretary is directed." 


ee "Section 8, as originally enacted, was construed by the Department as 
authorizing only those exchanges of lands with the States which the Secretary 
of the Interior determined would benefit the public interest in the control of 
grazing on the public range under the Taylor Act... The legislative history 
of the 1936 Act thoroughly indicates that [its] purpose was to deprive the Sec- 
retary of his discretion in the matter of determining whether an exchange ap- 
plication submitted by a State was in the public interest, and to require him to 
act upon such an application without regard to the factor of public interest." 
State of California, 60 1.D. 322, 327 (1949). Accord and see also State Appli- 
cation to Exchange Lands under Section 8 of the Taylor Grazing Act, 61 I.D. 
270, 273-74 (1954). 
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Congress made no change whatever in the text or meaning of the 


"public interests" standard as it continued to apply to and govern 
private exchange applications. On the contrary the subdivision of sec- 


tion 8 into subsections dramatically underscores the fact that the "pub- 
lic interest" standard was retained in subsection 8(b) dealing with 
private exchanges, and dropped from subsection 8(c) dealing with State 
exchanges. There is not a scintilla of evidence to indicate that Con- 
gress disagreed with the Solicitor's interpretation of the term "public 
interests" as used in Section 8(b) and retained there for application to 
private exchanges. Moreover, in 1936 Congress did not merely amend 
the Taylor Grazing Act, it re-enacted the entire Section 8 (49 Stat. 
1976, 1977). Thus Congress confirmed the Solicitor Margold's inter- 
pretation of the meaning of "public interest" by its re-enactment of that 
particular provision of the statute. 

As this Court has pointed out, it is a well settled rule 

. that Congress in passing or re- enacting a statute acts ' ‘with knowl- 
ae of the administrative interpretation of the original statute and 


adopts such construction when it does not ot substantially « change > the per- 
tinent language i in the > Subsequent statute." United States ex rel. Lyons 
v. Hines, 70 U.S. App. D.C. 36, 103 F.2d 737, 742 (1939). | 

Here Congress plainly had knowledge of the interpretation given 
to the "public interest" standard by the Interior Department since it 
was considering whether that standard should be continued for State ex- 
changes. It did not take issue with the content of the “public interest" 
standard as defined by the Interior Department, but merely provided 
that this standard should no longer be applicable to State exchanges. 

The correctness and continuing vitality of the Margold opinion 
were underscored when its principles were reiterated by the Associate 
Director, Bureau of Land Management, in this very case: | 


"Considerations of the public interest in a land ex- 
change under the Taylor Grazing Act involve matters” 
related to conservation of Federal resources, i.e., | 
whether the exchange will facilitate the administration 
| 
| 
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of the public lands, e.g. promote the interests of conserva- 
tion or range management. The decisions appealed from 
are therefore modified to eliminate any reference to any 
so-called national defense justification for the exchange, 
this being extraneous to the issue of the public interest in 
the exchange” (JA 63). 


Appellee Udall's decision attempts to read away the Margold 
opinion by citing three Department decisions which he characterizes as 
sanctioning a broad interpretation of the "public interests” criterion to 
embrace "the general public interest.” A reading of these decisions, 
however, confirms that the public interests there referred to are those 
relating to the objectives of the Taylor Grazing Act — the public interest 
in conservation and range management. +? 

Given compelling circumstances, the Secretary can approve private 
exchanges which adversely affect existing grazing rights and ranching 
operations — provided Taylor Act objectives in range management and 
conservation are furthered thereby. 


11 1 in Stewart v. Eastern Oregon Land Company, 57 I.D. 95 (1940), a private 
exchange was approved over the objection of certain ranchers that the private 
transferee might increase their lease rates. Other ranchers favored the ex- 
change as enabling them to improve their ranching operations. The Secretary 
took note of the overriding necessity to eliminate difficulties in the effective 
control and administration of the grazing lands in question. 


2. In Elbert O. Jensen, 60 LD. 231 (1948) the question before the Secre- 
tary was whether grazing land might be exchanged for national forest land 
located outside the grazing district. No ranching operation was affected by the 
exchange. Moreover, there would not even be a hypothetical loss of grazing 
lands if the offered national forest lands were utilized in the Department of 

| Agriculture grazing program. Unlike Eastern forests, forests in the West are 
. widely used for cattle grazing. 


3. In Willis N. Farlow, et al., 62 I.D. 206 (1955) — the one case cited 
where ranching operations were seriously threatened — the exchange was re- 
jected: The selected lands were isolated and not generally usable in the 
Department's grazing program. Yet it was held decisive that the exchange 
would have seriously disrupted the livestock activites of two small ranchers, 
particularly since no great necessity existed to obtain the offered lands to 
further Taylor Act objectives. 
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The cases relied upon provide no basis for appellee Udall's novel 
contention here — the first time a Secretary has sought to repudiate 
the Margold opinion as a matter of policy — that the Taylor Grazing 
Act gives him the authority to destroy rights created by that Act in 
order to further objectives unrelated to those of the Act. | 


| 
C. THE PROVISIONS AND LEGISLATIVE HISTORY OF THE TAYLOR 
GRAZING ACT CLEARLY DEMONSTRATE THAT THE TERM 
"PUBLIC INTERESTS" MEANS THE PUBLIC INTERESTS IN THE 
REGULATION OF GRAZING AND CONSERVATION OF THE 
PUBLIC RANGE. 


1. Examination of the text and legislative history of the Taylor 
Grazing Act underscores the soundness of the Margold interpretation. 
They make clear that the term "public interests" is limited to the pur- 
poses of the statute, the regulation of grazing and conservation of the 
public range. It should be noted that the term "range" does not refer 
to public land in general but only to public land used for the grazing of 


animals (of. 43 C.F.R. 161.2(f)). Outlined below are certain of the more 


pertinent considerations.” 


| 
(i) The purpose of the Taylor Grazing Act is set forth in Sec- 
tion 2 (43 U.S.C. 315a) which provides: 


"The Secretary of the Interior shall make provision 
for the protection, administration, regulation and im- 
provement of such grazing districts as may be created 
under the authority of Section 315 of this title, and he | 
shall .. . do any and all things necessary to accomplish 
the purposes of this chapter and to ensure the objects of 
such grazing districts, namely, to regulate their occupancy 
and use, to preserve the land and its resources from — 
destruction or unnecessary injury, to provide for the 


orderly use, improvement and development of the range; 
..." (Underscoring supp: | 


| 
12 A fuller statement of the relevant legislative history is set forth in Appen- 


dix B to appellants' Memorandum of Points and Authorities in Opposition to 
Appellee Udall's Motion for Summary Judgment and in Support of Appellants' 
Cross-Motion for Summary Judgment. i 


| 
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The basic set of regulations promulgated by the Secretary to im- 
plement the Taylor Grazing Act (the Federal Range Code — 43 C.F.R. 
Part 161, see App. B) provides in pertinent part: 


“Basic policy and plan of administration — (a) Pur- 
poses; general requirements. Grazing districts will be 
administered to conserve and regulate the public grazing 
lands, to stabilize the livestock industry dependent upon 
them, and in aid thereof to promote the proper use of the 
privately controlled lands and waters dependent upon 
those public grazing lands. In furtherence of these objec- 
tives, grazing privileges will be granted with a view to 
the protection of those livestock operations that are recog- 
nized as established and continuing and which normally 
involve the substantial use of the public range in a regular, 
continuing manner each year. To promote the highest use 
of the public lands within grazing districts which have been 
or hereafter are established, possession of sufficient land 
or water to insure a year-round operation for a certain 
number of livestock in connection with the use of the public 
domain will be required of all users.” (43 CFR 161.1(a)) 


(ii) The House and Senate Reports both stated in identical 
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language 
"It should be understood that the whole e of the 
in aid of the Tirestock 


bill is to conserve the public range 
industry. 

"The bill makes no disposition of the public-domain 
lands which come within 7 scope but merely provides for 


the more orderly use of their grazing resources." (Empha- 
sis supplied). 


The Reports stated that the "public interest" is in safeguarding 
“the resources of the public range.” 


"Students of the subject are convinced that H.R. 6462 
ig the most liberal and comprehensive grazing measure 
ever considered by Congress. It mecoettaed the duty of the 
Government to prevent waste and injury to its own property, 
and will, if enacted, undoubtedly aid in stabilizing the live- 
stock industry. While it will be extremely beneficial to the 
livestock industry, it also safeguards the interest of the 
Nation and the public as a whole, in the resources of the 
public range." (Both Reports, p. 2) (Emphasis supplied) 


13 8 -R. Rep. No. 903 on H.R. 6462, 73rd Congress, 2d sess., (1934); and 
S. Rep. No. 1182 on H.R. 6462, 73rd Congress, 2d sess. 


21 | 
| 


The role of exchanges is clearly subsidiary — to consolidate 


grazing areas when for "the mutual benefit of those concerned." 
| 
"In the interest of consolidating grazing areas, it 


authorizes the exchange of public-domain lands for lands 

held in private ownership or owned by States or railroads, 

where it is for the mutual benefit of those concerned." 

(Both Reports, p. 3. 

Section 8 was designed to provide a method whereby ranchers 
might consolidate their holdings into more efficient ranching units and 


the Government might eliminate checkerboard land patterns within 
grazing districts to facilitate effective range management and grazing. 15 
In the Public Land Hearings held during World War n° the Director 
of the Grazing Service testified: | 
"The Department of the Interior, through the Grazing 
Service, is solving in a number of ways the problems 
arising from the first-mentioned situation [confused land 
pattern]. The wishes of the land owner and the interes 
of the livestock business determine the method used. The 
different approaches are as follows: 
* * * | 
"2, Exchange of lands: Under this method the owner 
of a piece of land within a grazing district may exchange 
his land for other lands more usable to him, or may con- 
solidate his holdings so they are more usable (at p. 6). 
* * * 
"The second procedure would be the exchange of land 
giving the operator [livestock] an opportunity to consolidate 
his lands in a more usable way and also to remove privately 
owned lands from the body of grazing districts." (at p. 905). 
| 
1¢ Secretary Ickes also understood that private exchanges were to be approved 
in a manner which was equitable and just and for the mutual benefit of those 


concerned. Hearings before the Senate Committee on Public Lands and Surveys, 
78rd Cong., 2d sess. on H.R. 6462 (1934) at pp. 16-17; S. Rep. No. 1182, 73rd 
Cong., 2d sess. (1934), atp. 6. 

15 See e.g., Hearings before the House Public Lands Comm., 73rd ‘Cong., 1st 
& 2d sess., on H.R. 2835 and H.R. 6462 (1933-34). pp. 15, 91. | 


16 Hearings before a Subcommittee on the Senate Committee on Public Lands 
and Surveys pursuant to S.R. 241, 76th Congress — "Administration |and Use of 
Public Lands," (1941-1945). | 
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{iii) The debates repeatedly underscored the Congressional 
understanding that the Taylor Bill was a livestock and conservation 
measure which would protect small ranchers. 

Congressman Greenwood introduced the House debate, commenting: 


"It is a conservation measure that many of our Representa- 
tives who reside in the West think is very badly needed.” 
(79 Cong. Rec. 6344 (1934) ). 


Congressman De Rouen — Chairman of the Public Lands Com- 
mittee — stated: 


"Mr. Chairman, this is a conservation measure for 
the purpose of protecting the public domain of the United 
States.” (78 Cong. Rec. 6346 (1934) ). 


Congressman Robinson of Utah: 


"... every protection is given to the small farmer and 
rancher and cattle or sheep owner that can be provided 
in such a bill, the whole purpose being to make it possible 
for the bona fide settler and bona fide citizen and raiser 
of cattle or sheep to be protected in his right to graze 
such cattle or sheep on the public domain as the land will 
permit under proper regulatory provisions, and at the 
Same tirmne to keep the range in a productive condition, so 
that it will be beneficial to future generations.” (78 Cong. 
Rec. 6357 (1934) ). 


Similar statements abound in the Record. See e.g. the considered 
remarks of Congressman Taylor of Colorado at 78 Cong. Rec. 6364 
(1934). 


(iv) In the hearings Secretary Ickes made it clear that the 


interest of the Department of the Interior in the law was in building up 
and maintaining the ranges.?7 In approving the Taylor Grazing Act, 
President Roosevelt issued a statement lauding it as advancing the pub- 
lic interest in the livestock industry and conservation: 


"The passage of this act marks the culmination of 
years of effort to obtain from Congress express authority 
for Federal regulation of grazing on the public domain in 
the interests of national conservation and of the livestock 


industry." 


* - ad 


= Hearings before the Senate Committee on Public Lands and Surveys, 73rd 
Cong., 2d sess., on H.R. 6462 (1934) at p. 10. 
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"The Federal Government, by enacting this law, has 
taken a great forward step in the interest of conservation, 
which will prove of benefit not only to those engaged in the 
livestock industry but also to the Nation as a whole." | 


(Emphasis supplied) [Reproduced at 54T.D. 523]18 : 

(v) This Court has recognized that the purpose of the statute 
is twofold: first, to provide for the use of the public range 4s a source 
of food supply, it being plain that the livestock industry in arid regions 
requires that sheep and cattle be run on the open range; and second, in the 
interests of the stockmen, to define their grazing rights and protect 
those rights by regulation against interference. Red Canyon Sheep Co. 
v, Ickes, 69 U.S. App. D.C. 27, 98 F.2d 308, 314 (1938); McNeil v. 
Seaton, 108 U.S. App. D.C. 296, 281 F.2d 931 (1960). | 

2. Appellee Udall's assertion that the Taylor Grazing Act isa 

"multi-purpose" statute which permits the disposition of grazing lands 
for industrial uses by private parties is an ipse dixit that anew cannot 
be substantiated (JA 27-28). 

(a) Udall's decision notes that Section 1 of the Taylor Grazing 
Act provides for the promotion of the highest use of the public lands 

. pending its final disposal." (43 U.S.C. 315) and finds ip this 

language authority to dispose of the public domain to private persons 
for industrial purposes. However, the legislative history makes clear 
that this phrase refers to the ultimate disposition of the public domain 
to the States, an objective long sought by members of the Congress from 
Western states. See 78 Cong. Bey 11145-46 (1934) and Beetle the 
remarks of Senator O' Mahoney.?9 


28 It is obviously this public interest of the Nation that governs Bee exchanges 
which the President noted were permitted when found by the Secretary to be in the 
best public interests (at p. 523). | 


19 As noted supra, p. 20, , both the House and Senate Reports Stated that the 
Taylor Act ''makes no disposition of the public domain lands which come within 
its scope."" Secretary Ickes testified to the effect: "(The Act] . . makes no dis- 
position of the public domain . . . it merely regulates a use to whic it is now 
being put ... A cession to the ‘States of these lands would require a Congres- 
sional act, and there is nothing in the provisions of the bill which would preclude 
or embarrass such action by Congress if and when it deems it desixable. e 
House Hearings on H.R. 6462, supra, atp. 7. 
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(b) Udall also refers to Section 7 of the Taylor Grazing Act 
(48 U.S.C. $15f) which provides for the reclassification of grazing lands 
which may be more suitable for other uses and for disposal of such 
lands under "applicable public land laws.” (Emphasis supplied) 

But in this case there was no reclassification under section 7. 
Moreover, even where there is sucha reclassification the public lands 
involved can be disposed of only under some other applicable public 
land law, e.g.. homestead entries, scrip selections, Indian allotments, 
desert land entries, etc. Section 7 is not a source of authority for 
disposition. 

(c) Similarly sections 1, 3, 5 and 6 (43 U.S.C. 315, 315b, d 
and e) — though dealing with subjects other than grazing — were ex- 
pressly inserted merely for the purpose of preserving rights already 
granted under other public land laws; they serve to ensure that such 
rights are not repealed by implication and are harmonized with the 
Taylor Act. 

(a) Section 14 of the Act is irrelevant. It merely continued 
in effect a pre-existing specific authorization to sell at public auction 
isolated and disconnected tracts not exceeding 1,520 acres (R.S. 2455, 
Feb. 26, 1895, as amended (43 U.S.C. 1171) ). 


D. CONGRESS HAS REFUSED TO GRANT THE SECRETARY 
OF THE INTERIOR WITH EVEN LIMITED AUTHORITY 
TO DISPOSE OF PUBLIC LANDS TO PRIVATE PARTIES 
FOR BUSINESS OR INDUSTRIAL USES. 


Not only did Congress fail to give the Secretary the power to dis- 


pose of grazing lands to private persons for industrial uses when it 
enacted the Taylor Grazing Act in 1934, but it has since failed to com- 
ply with requests for legislation which would expressly authorize the 
Secretary to make such dispositions. Two bills were introduced in the 
86th Congress on request (H.R. 7042 and S. 1905) to enable the Secre- 
tary to sell public lands, including grazing lands, to private parties for 
industrial or commercial purposes. The proposed legislation was 
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characterized in the 1959 Annual Report of the Department as "the first 
new concept in public land disposition since the passage of the Small 
Tract Act in 1958." The Annual Report further noted (p. 235): "Two 
present gaps in the public land laws would be filled by H.R. 7042. At 
the present time the government usually may not sell more than five 
acres of public land to an individual purchaser for commercial or in- 
dustrial development..." (See 43 U.S.C. 682a) Congress failed to 
take any action on this legislation. | 

There was pending in the last session of Congress another bill 
which would specifically permit the Secretary to sell public lands now 
within Taylor Act Grazing districts to private persons for commercial 
and industrial purposes (H.R. 7778, 87th Cong., Ist sess.). | 

In his letter of June 14, 1961 to Speaker Rayburn, transmitting a 
draft of the proposed bill, Assistant Secretary of the Interior Carver 
described the Department's land management problems in this fashion:7° 


"We have been attempting to perform our management 
and disposition functions with inadequate means at our dis- 
posal. In some measure, this situation stems from the fact 
that the public land laws are the result of a series of enact- 
ments over the years, a large number of which are now 
obsolete or otherwise insufficient. To some extent, these 
laws reflect social and economic conditions of the last cen- 
tury and no eee accommodate themselves to today's | 
situations ..." | 


That the existing land laws reflect social and economic conditions 


which no longer prevail is probably true. The early competitors for the 
land were sheep herders, cattle ranchers, and farmers. New competi- 
tors have now entered the field — industrial and urban land development. 
The Taylor Grazing Act of 1934 was not enacted to meet these industrial 
and urban land needs. The existing land laws, as Mr. Carver states, no 


longer accommodate themselves to today's situations: 


... The increasing economic activity in public land 
States has caused a growing demand for land for commercial 


= Hearings before the Subcommittee on Public Lands of the House Committee 


on Interior and Insular Affairs on H.R. 7788 et al., 87th Congress — ''Classifica- 
tion and Sale of Non-Mineral, Non-Agricultural Public Lands," Ser. 17, p. 6. 
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and industrial purposes. While this demand exists in con- 
nection with many industries, it is particularly pressed 
for those requiring locations within large areas of open 
land and climatic conditions of the type found in certain 
regions where a good deal of public land is situated, such 
as electronics, aircraft, and missile industries. There — 
is no means eaSily available for the disposal of public 
lands, in tracts of sufficient size for these purposes. 
Cumbersome and round-about methods have to be used, 
such as exchanges for the acquisition of suitable lands. 
Occasionally special legislation for individual sites has 
been sought." {Emphasis supplied) (Id., p. 7) 


The Department's proposal was specifically limited, in Section 
5(a), to tracts not exceeding 1280 acres of public land which the Sec- 
retary "may classify chiefly valuable for urban or business purposes"; 


no more than one tract could be sold in any one year to any one appli- 
cant. Unlike the earlier bills, this proposal contains various stand- 
ards which attempt to ensure that due consideration will be given to 
existing federal activities and conservation programs.”” No Report has 


yet been issued by the House Committee on Interior and Insular Affairs. 
In the case at bar, appellee Udall is improperly bending Section 
8(b) of the Taylor Grazing Act as a round-about method for the dis- 
position of grazing lands for private industrial uses — a power which 
the Congress has thus far refused to give him in even a limited fashion. 


—E. THE EXCHANGE IS UNLAWFUL TO THE EXTENT THAT 
IT 1S BASED UPON OR JUSTIFIED BY CONSIDERATION 
OF NATIONAL DEFENSE. 


Appellees invoke the national defense implications of the proposed 
exchange — its direct relation to the "Government's space and missile 
program.” National defense considerations are not a proper basis for 
sanctioning a Taylor Act exchange; to take land through a private 


an Id., p. 11; the term "business purposes" includes commercial and industrial 
activities, Sec. 2(g) at p. 9. 


ze The Chairman of the House Committee on Interior and Insular Affairs wrote 
to Secretary Udall on July 14, 1961 that the legislative standards even of the 
carefully drawn Departmental bill were, he felt, much too vague and general 
dd., 244-46: see also 246-49). 
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exchange would deprive appellants of compensation for lost grazing 
rights to which they would be entitled by law if the Monte Cristo range 
were appropriated by an agency of Government for national defense 


uses. = 


The Secretary = Si Interior, pursuant to Congressional” and 
Presidential directive” > has established procedures whereby | a federal 


defense agency can request the withdrawal of grazing lands for transfer 


to it for defense purposes (43 CFR 295.9-295.16); Congress, in turn, 
has provided for the transfer of such property for use by private 


| 
parties.”° When such withdrawals involve more than 5,000 acres of 


public land, the Secretary is required to seek specific Congressional 
authorization. ?7 Thus, the Secretary's unlawful attempt to use a private 
exchange to transfer public lands to private parties for national defense 
purposes would not only deprive appellants of their statutory rights to 
compensation but would also circumvent the requirement that Con- 
gressional authorization be obtained for withdrawals of public land for 
use by defense agencies and their contractors. | 


II 


PLAINTIFFS WERE DENIED A HEARING IN VIOLATION 
OF SECTION 9 OF THE TAYLOR GRAZING ACT AND OF 
THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT 


Despite timely and repeated requests, appellants were denied a 
hearing which would have enabled them to cross-examine and test 
materials considered by appellee Udall (JA 229) and to submit relevant 
countervailing evidence, with respect to numerous issues of facts 
passed upon by appellee Udall. Appellants were also denied access to 


23 act of July 9, 1942, c. 500, 56 Stat. 654, as amended, U.S.C., Title 43, §315q. 
24 a ot of June 25, 1910, C. 421, $1, 86 Stat. 847, USC., Title 43, § 141. 
25 Exec. Order No. 10855, 17 F.R. 4831 (1952). | 
26 ® Act of August 10, 1956, C. 1041, 70A Stat. 150, U.S.C., Title 10, p 2667. 
7 pub. L. 85-337, $2, Feb. 28, 1958, 72 Stat. 28, U.S.C., Title 43, $156. 
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the full administrative file upon which appellee Udall's decision was 
based. In these respects they were denied both their statutory and 
their constitutional rights. 

The Taylor Grazing Act establishes a framework for the orderly 
and systematic regulation of grazing on the public domain; as part of 
that regulation it creates grazing rights for certain classes of ranchers. 
Red Canyon Sheep Co. v. Ickes, 69 U.S. App. D.C. 27, 98 F.2d 308, 313- 
315 (1958). The licenses which have been issued to appellants were in 
fulfillment of their preference and priority rights under the statute and 
implementing regulations and derived from their ownership of "base 
lands" which are "dependent by use” (43 CFR 161.1 (b); 161.6(b)(1Xi); 43 
CFR 161.4(b); 43 CFR 161.2(k)(1); and 161.2(k)(2); 43 CFR 161.2(h); 

JA 236). See supra, p. 2. 

It is not disputed that consummation of the North American's ex- 
change application will result in terminating appellants’ grazing license 
and their consequent rights to graze on the public domain. Appellants 
submit that these may not be terminated without acc ording them a hear- 
ing. Such termination without hearing would be contrary both to the 
express provisions of the Taylor Grazing Act and to the safeguards of 
the Due Process Clause of the Fifth Amendment. 


A. THE TAYLOR GRAZING ACT EXPRESSLY PROVIDES 
FOR A HEARING. 


Section 9 of the Taylor Grazing Act requires that appellants be 
afforded an administrative hearing. 

Section 3 of the Act (43 U.S.C. 315b) deals with the issuance and 
renewal of all ten-year grazing permits. 

Section 2 (43 U.S.C. 315a) gives the Secretary broad authority to 
provide for the orderly use, improvement and development of the range. 
Section 2 has been interpreted to confer, by necessary implication, the 
authority to issue, reduce or terminate annual grazing licenses. E, L. 
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this case is 
an annual license.2° | 

Section 9 of the Taylor Grazing Act (43 U.S.C. 315h) provides, 


in part, as follows: | 

"The Secretary of the Interior shall provide by appropriate 
rules and regulations for local hearings on appeals from 
the decisions of the administrative officer in charge in a 
manner similar to the procedure in the land department." 


The Secretary of the Interior has consistently held that the hearing 
requirement of Section 9 applies to proceedings involving the issuance, 
denial, reduction, termination and cancellation of grazing permits under 
Sections 2 and 3. In all such cases, an aggrieved party may demand an 
APA-type hearing before an independent Examiner by appealing an ad- 
verse decision by the local range manager or administrator (see 43 CFR 
161.6(£); 161.9, 161.12(e) and particularly 161.10), For example, in a 
proceeding to cancel a permit, the Secretary stated: 


"The Department has interpreted this statutory provision 
for hearings as bringing such hearings within the scope 
of the Administrative Procedure Act [citation omitted] 
which prescribes certain procedures governing, inter alia, 
agency action in the adjudication of cases (with exceptions 
not here relevant) required by statute to be determined on 
the record after an opportunity for an agency hearing.” 
Frank Halls, 62 I.D. 344 (1955). Accord, E. L. Cord d/b/a 
El Jiggs Ranch, 64 I.D. 232 (1957), involving the partial 
rejection of an application for a grazing license. 


The Interior Department has thus consistently recognized that the 
Taylor Grazing Act requires a hearing in adjudicatory actions involving 
grazing permits, and that the procedures specified by the Administrative 
Procedure Act must be followed. Since a licensee is entitled to a hear- 
ing before his license is terminated, it is immaterial, appellants submit, 


whether termination results from an action initiated by the Secretary 
| 
es The distinction between permits and licenses has not been considered sig- 
nificant by the Courts in passing upon the rights of ranchers arising under the 
Taylor Grazing Act (e.g., Red Canyon Sheep Co. v. Ickes, 98 F.2d) at 316). The 
regulations issued by the Secretary treat such permits and licenses as identical 
in all respects here relevant (48 CFR Part 161; e.g. sec. 161.1(c)). 
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solely for that purpose or from an action which also involves approval 
of a private exchange. See discussion of L. B. Wilson, Inc. v. FCC, 
infra, Sec. -B. 

The Department has ruled that the statutory hearing is inapplicakle 
where the grazing license is terminated in a proceeding also involving a 
private exchange. See M. C. Steele v. Ruby Kirby, 60 1.D. 389, 394 (1950). 
No justification for such a distinction was advanced in that extraordinary 
ruling. The distinction is not justified. 

Appellants' interpretation is grounded upon a basic analysis of the 
fundamental elements of the underlying administrative actions. The 
validity of that analysis is underscored by the Administrative Procedure 
Act. In both instances the Secretary is engaged in an adjudication for 
the formulation of an order respecting the revocation or withdrawal of 
a license7® Appellee here determines whether a private party with 
preferred statutory grazing rights shall be entitled to continue to graze 
on certain defined parcels of the federal domain, or whether another 
private party, without such preferred rights, shall be given the land for 
a different use. In resolving these competing uses by private parties, 
appellee Udall has acted on the basis of various specific facts which 
bear exclusively on these particular private parties and the parcels of 
land in question — such as the present and prospective use of such land, 
the equal value of the offered and the selected land, and the impact of 
the exchange on the respective businesses of the parties. 

The effect of appellee Udall's decision is "particular and imme- 
ciate, not general and future." Philadelphia Company v. SEC, 84 US. 
App. D.C. 73, 175 F.2d 808, vacated as moot 337 U.S. 901 (1949). He 
is not promulgating a general plan which may have particular applica- 
bility in the future. Logansport Broadcasting Corp. v. United States, 

93 U.S. App. D.C. 342, 210 F.2d 24, 27 (1954). See also Willapoint 


a? Section 2 of the Administrative Procedure Act provides: 

'd) ‘order’ means .. . final disposition . . . in any matter other than rule 
making but including licensing. ‘Adjudication’ means agency process for 
the formulation of an order. 

"(e).. . "Licensing' includes agency process respecting the grant, renewal, 
denial, revocation . . . withdrawal, limitation amendment, modification, or 
conditioning of a license." (5 U.S.C. §1001). 
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Oysters v. Ewing, 174 F.2d 676, 693-94 (9th Cir.), cert. den. 338 U.S. 

860 (1949). In no sense was the Secretary in this case promulgating 

broad and general regulations pursuantto rule-making authority. 
Appellee Udall argued below that the notice provisions of Section 


8(d) avoided the need for a hearing under Section 9. On the contrary, 
the two provisions are cumulative safeguards. If the Interior Depart- 
ment is correct that there is no requirement of hearing before a range 
manager ou ag point not at issue here — then section 8(d) assures at 
least substantial notice, and attendant informal presentations before the 
range manager takes action. In any event, the requirement of four 
weeks advertisement before the administrative process begins re- 
enforces the procedural safeguarding of existing rights which later 
emerges in a full-fledged hearing. 

Appellee Udall also argued below that no hearing could! practicably 
be required in connection with reclassifications under Section ite 

We are not here concerned with whether a hearing is required in 
every reclassification case under Section 7 where land is placed for 
disposition "under applicable public-land laws."" Here there are no 
other applicable land laws; we are concerned only with the Taylor Grazing 
Act. The same argument was made to this Court in Red Cany on Sheep Co. 
v. Ickes. The Court there found that because the Secretary had invoked 
Section 8(b) to accomplish a private exchange, the legality of his actions 
must be assessed by the authority of that section. This Court deliberately 
refused to speculate whether the Secretary's actions could lawfully be 
taken under Section 7. It said that the legality of the Secretary's approval 
of a private exchange must stand or fall on the basis of the authority of 
that section. See 98 F.2d at 324 (1938). Agency action must be judged by 
the law governing the methods selected. SEC v. Chenery Corp., 318 U.S. 
80, 87-8, 94-5 (1943); Id., 332 U.S. 194, 196 (1947); Burlington Truck 
Lines, Inc. v. U.S., 871 U.S. 156, 83 S.Ct. 239, 246 (1962). | 

on E. L. Cord d/b/a El Jiggs Ranch. 641.D. 232, 239 (1957), it ne stated that 


Section 9 requires that an APA hearing be held only on appeals from initial deci- 
sions of local range managers. Appellants have been denied such a hearing. 
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B. THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT 
REQUIRES A HEARING. 

The Courts have long recognized that a rancher who possesses 
statutory grazing privileges under the Taylor Grazing Act may seek 
the intervention of the courts to protect such rights from unlawful in- 
jury or interference. Appellants’ statutory grazing privileges, their 
grazing license, and their range activity conducted as a result thereof 
are not mere privileges which may unlawfully be terminated or inter- 
fered with at the caprice of the Secretary of the Interior. 

Appellee Udall lays great stress on Section 3 of the Taylor 
Grazing Act (43 U.S.C. 315b) which provides, in part, that "the issuance 
of the permit pursuant to the provisions of this chapter shall not create 
any right, title, interest or estate in and to the lands.” 

Appellants have never claimed that they have any interest, such 


as would entitle them to just compensation, in or to the lands upon which 


they graze in the exercise of their statutory rights. They do contend 
that the statute gives them a right and license to use the public domain 
for grazing purposes (analogous to a riparian right to the use of water) 
and that this right to use protected from unlawful invasion. This Court 
has so found: 


"We recognize that the rights under the Taylor Grazing 
Act do not fall within the conventional category of vested 
rights in property. Whether they be called rights, privileges 
or bare licenses or by whatever name, while they exist they 
are something of real value to possessors and something 
which have their source in an enactment of Congress... 
the valuable nature of the privileges to graze which arise in 
a license . . .. makes that privilege a proper subject of equi- 
table protection against an illegal act.” Red Canyon Sheep 
Co. v. Ickes, supra, 98 F.2d at 315-316. 


The Court also found a second and independent ground of jurisdiction in 
that equity will protect a lawful business. 

The doctrine of Red Canyon was affirmed and extended by this 
Court in McNeil v. Seaton, 108 U.S. App. D.C. 296, 281 F.2d 931 (1960) 
which reviewed the relevant case law. 


| 
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The unlawful invasion by Government officials or private parties 

of the rights and powers embodied in grazing permits will give rise to 
suits for damages either at common law or under the Federal Tort 
Claims Act. Oman v. United States, 179 F.2d 738 (10th Cir., 1949). 
See also Hatahley v. United States, 351 U.S. 173 (1956). The Secretary 
of Interior has "not merely a duty to refrain from the invasion of [per- 
mittees'] grazing privileges, but an affirmative obligation to absolutely 
safeguard them." McNeil v. Seaton, supra, 281 F.2d at 934. 

Moreover, Congress has provided that permittees, like appellants, 
who have pledged their grazing units, possess a vested property right to 
continue to graze. See infra, Sec. II. 

In recognizing Appellants' statutory grazing crivilends:| the Secre- 
tary has granted them a license. The document is called a license. 

The Secretary himself has found that a grazing permit is a "license" as 
that term is defined by the Administrative Procedure Act. Frank Halls, 
62 I.D. 344, 347 (1955). The Secretary's decision is thus an "order" 
respecting "licensing," as those terms are defined by the APA (5 USC 
1001(d) and (e)). 3 

The holder of a license granted by a governmental body is entitled 
to a hearing under the Due Process Clause with respect to any subse- 
quent administrative action which terminates or adversely effects that 
license. The termination of the grazing license does not entitle the 
rancher to just compensation as a matter of constitutional right and thus 
he is limited to the compensation and procedures provided by Congress 
when grazing permits are taken for military purposes.°2 But it does not 
follow that the entire Constitution is inapplicable to grazing licenses; 
that government officials may revoke licenses without the procedures 
prescribed by the due process clause. The due process and just com- 
pensation provisions of the Fifth Amendment constitute separate and 
different protections. Cf. Grahams Case, 2 Ct. Cl. 327 (1866). 


| 
1 Osborne v. U_S., 145 F.2d 892 (9th Cir. 1944). U.S. v. Cox, 190 F.2d 293 
(10th Cir.) c Cir.) cert. den., 8342 U.S. 867 (1951). 
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This court has held that the revocation by the district court of a 
bondsman's authorization, without hearing, and without disclosure of all 
data upon which its decision was based, is unlawful. While a court or 
agency may possess unfettered discretion in granting an application for 
a license ". . . once granted, the license becomes a right, and due 
process of law must be followed to achieve deprivation. This is true 
even though the license is a severely qualified one, such as a radio 
license.” In re Carter, 85 U.S. App. D.C. 229, 177 F.2d 75, 78 (1949); 
cert. den. 338 U.S. 900 (1949).>? A license can be revoked prior to the 
expiration of its term, only upon a proceeding which contains the 
elements of due process. This principle applies equally to denial of 
license renewal. See Minkoff v. Payne, 93 U.S. App. D.C. 123, 210 F.2d 
689 (1953). 

It has been expressly held in the case of a broadcasting license — 
which also is only for a limited term and expressly subject to termina- 
tion or revocation in the public interest — that the holder of the license 
is entitled to hearing not only on the direct revocation or amendment ex- 
pressly provided for by statute but also on a prospective indirect modi- 
fication through interference by a license applicant, a modification as to 
which the statute is silent. He is entitled to be heard not only on the 
issue whether the indirect modification is in the public interest, see 
FCC v. National Broadcasting, 319 U.S. 239, 245-6 (1943), but also on 
the issue of whether or not there is substantial interference. L. B. 
Wilson, Inc. v. FCC, 83 U.S. App. D.C. 176, 170 F.2d 793 (1948). This 
court required the Commission to accord such hearing as would be 
calculated to bring to its attention all material questions of fact and law 
which might affect its decision on each of these two issues. 


"That private as well as public interests are recognized 
by the Act is not to be doubted. While a station license does 
not under the Act confer an unlimited or indefeasible prop- 
erty right (citations omitted) — the right is limited in time 


32 see also Id., 89 U.S. App. D.C. 310, 192 F.2d 15 (1951); cert. den., 342 U.S. 
862 (1951). —— 
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| 
and quality and by the terms of the license is subject to 


the suspension, modification or revocation in the public! 
interest — nevertheless the right under a license for a 
definite term to conduct a broadcasting business requiring 
— as it does — substantial investment is more thana | 
mere privilege or gratuity. A broadcasting license is a 
thing of value to the person to whom it is issued and a 
business conducted under it may be the subject of injury." 
170 F.2d at 798. | 


* * * i 
"As has been said above, a broadcasting license con- 
fers a property right on its owner, although a limited and 


defensible one. The impairment of such a right by the 
ranting of conflicting facilities to another station is, there- 
fore, pro tanto a deprivation of property. The due process 
Clause of the Fifth Amendment provides that no person shall 
be deprived of life, liberty or property without due process 
of law. An essential element of due process is an oppor- 
tunity to be heard before the reaching of a judgment . ile 
For due process there must be an orderly proceeding in an 
appropriate and impartial tribunal... ." 170 F.2d at 802. 
(Emphasis added) 


The foregoing precedents establish that if an agency or official is 
required to hold a hearing when it proceeds to modify a license directly, 
then a hearing is also required when modification results indirectly from 
an independent action — the grant of a new license application; in both 
cases there is a deprivation of property. Here, the Secretary may not 
directly institute proceedings to terminate a grazing permit without 
affording the license holder a hearing. Nor may he deny such hearing 
by deciding to terminate the permit upon consideration of the exchange 
application of another party. He must accord the license holder the 
opportunity for an effective hearing on the issues involved. | 

In Philadelphia Company v. SEC, 84 U.S. App. D.C. 73, 175 F.2d 
808 (vacated as moot, 387 U.S. 901 (1949)), the SEC revoked a general 


exemption from the provisions of the Public Utility Holding Company 


Act which previously had been granted to certain non-utility subsidiaries 


of regulated public utility companies. The Commission acted pursuant 
| 
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to a broad statutory authority °° and characterized its action as rule 


making. In fact, the revocation of the existing exemption was intended 
to and did affect only ‘one company; the Court so held. No statutory 
right of hearing was provided but the affected company was allowed to 
submit "data, views and comments" to the Commission, as were appel- 
lants here, and was granted oral argument. This Court held that the 
Commission action was improper, that the exemption constituted an 
interest which could not be revoked without the full and fair hearing re- 
quired by due process. The court stated: 


“It is elementary also in our system of law that adjudi- 

catory action cannot be taken, by any tribunal, whether 

judicial or administrative, except upon a hearing wherein 

each party shall have the opportunity to know of the claims 

of his opponent, to hear the evidence introduced against him, 

to cross examine witnesses, to introduce evidence in his own 

behalf and to make argument. This is a requirement of the 

due process clause of the Fifth Amendment of the Constitu- 

tion.” {at p. 817). 

The essence of due process, as this classic statement makes clear, 
is the opportunity to know all the claims and evidence, to explore and to 
cross-examine, and to introduce countervailing evidence. See also L. B. 


Wilson, Inc. v. FCC, supra. This Court has also stated, in Jordan v. 


———_— 


American Eagle Fire Insurance Company, 83 U.S. App. D.C. 192, 169 
F.2d 281, 288 (1948), "That the procedural necessities [of due process | 


include the revelation of the evidence upon which the disputed order is 
based, and the opportunity to explore that evidence, and a conclusion 
based upon reason and not merely arbitrary, is established by a long 
line of cases.” 

These procedural rights have full vigor when factual matters 
relating to valuation are in dispute, as with the "equal value” criteria 
of Section 8(b). "The basic elements of such [full and fair] hearing in- 
clude the right of each party to be apprised of all the evidence upon 


33 "The Commission may by rules and regulations, conditionally or uncondi- 
tionally, exempt any specified class or classes of persons from the obligations, 
duties or Habilities imposed upon such persons as subsidiary companies or 
affiliates under any provision or provisions of this Title .. .".15 U.S.C. 79c(d). 
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which a factual adjudication rests, plus the right to examine, explain or 
rebut all such evidence." Carter v. Kubler, 320 U.S. 243, 247, reh, den. 
320 U.S. 814 (1943) (valuation of bankrupt farm); U. S. v. Dillman, 146 
F.2d 572 (5th Cir., 1944), cert. den. 325 US. 870 (1945) (condemnation 
proceeding). | 
When the Constitution requires the holding of a hearing! the pro- 


cedures specified by the Administrative Procedure Act must be followed 
whether or not a hearing is specified by the particular statute authorizing 
the agency action. Wong Yong Sang v. McGrath, 339 U. S. 33 (1950). 

This principle has been applied to numerous regulatory activities and 

has even been recognized by the Secretary of the Interior and the Courts 


as applicable in the adjudication of mining claims. ia 


C. THE FAILURE TO ACCORD A HEARING IS FATAL ERROR. | 


Appellee Udall attempts to justify his unlawful action on the ground 
that no useful purpose would be served by a hearing. This position is 
untenable. ''To one who protests against the taking of his property with- 
out due process of law, it is no answer to say that in his particular case 
due process of law would have lead to the same result because he had 


no adequate defense upon the merits." Coe v. Armour Fertilizer Works, 


237 U.S. 418, 424 (1915). | 

The due process guarantee of hearing is not a privilege to be ex- 
tended or withdrawn at the judgment of an administrative official. It is 
one of the few rights guaranteed by our Constitution which is substan- 
tially absolute. Cf., WIR, The Good Will Station v. FCC, 84 v. S. App. 
D.C. 1, 174 F.2d 226, 235-36 (1948), reversed on other grounds, 337 U.S. 
265 (1949). | 


EEE 


34 soe U.S. v. O'Leary, 63 I.D. $41 (1956); Adams v. Witmer, 271 F.2d 29 (9th 
Cir., 1958) — mining ining claims leases; Riss v. U. S., $41 U.S. 907 (1954), reversing 
96 F. Supp. 452 and Pinkett v. U. §. 105 F. Supp. 67, 73 (D. Md. 1952) (motor 
carrier certificates of public convenience and necessity); Cates v. anderlein, 
342 U.S. 804 (1951), reversing upon confession of error, 189 F.2d 369 (7th Cir.) 
(postal fraud orders); Door v. Donaldson, 90 U.S. App. D.C. 188, 196 F.2d 764, 
766 (1952) (postal obscenity stop order). 
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Assuming, arguendo, that the defendant possesses the discretion 
to deny a hearing, such action would be clearly arbitrary. Appellants 
respectfully submit that the Secretary might well — and we believe 
probably would — have come to a different result if he had the benefit 
of evidence introduced by appellants, including cross-examination, after 
disclosure to them of the contents of the administrative file and the 
benefit of an analysis of all the evidence by an independent Examiner 
rather than a report by officers already involved in the administrative 
process. 

The decision that developed in the absence of due procedures re- 
flects the one-sided approach and teems with findings unsupported or 
contrary to the record and with equally important sins of omission in 
the failure to identify and make findings on critical issues: 


a. Issue: The actual use to be made by North American 
af the selected lands and the need to obtain the selected 
lands in order to conduct a program of industrial 
activity; 

Evidence: The administrative record is bare of any 
showing of what actual use North American proposes 
to make of the selected lands. North American's sub- 
missions to the Reno BLM office deal largely witha 
description of its multifarious nationwide activities 
over the last decade (JA 83-91). North American's 
most specific statement with respect to the selected 
lands, filed shortly before appellee Udall upheld the 
approval of its exchange application, is that North 
American "has under consideration” the construction 
of other facilities "for the Reno area” in addition to 
those built on the lands it now owns (JA 199). 


Issue: The incompatability vel non of North American's 
use with continued grazing on the selected lands. 


Evidence: There is no showing in the administrative 
record as to why North American's activities on the 
selected lands, whatever they may be, are incompatible 
with continued grazing on those lands, in whole or in 
part. 


Issue: The equal value of the offered as contrasted 
with the selected lands. 
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Evidence: The approximately 10,800 acres of selected 
lands have been appraised by Interior officials to have 

a fair market value of $86,400; an average of $8.00 

an acre (JA 22, 46-7, 163, 166). This appraisal of | 
market value based upon sales data expressly failed 

to give weight to North American's recent acquisitions 
in the area of the selected lands (JA 160-63, 133-34), 

at an average price of $30 an acre (JA 216). Appellants 
contend North American's holdings are comparable in 
relevant respects to the selected lands (JA 234). Appel- 
lants had no opportunity to cross examine on this central 
point. | 
Likewise appellants had no opportunity to cross examine 
as to the alleged equal value of the offered lands — 
which are without forage or substantial water and are 
infested with poisonous halogeton (JA 9-10). | 


Issue: The contribution of the offered lands toa pro- 
gram of grazing management. 


Evidence: It is clear that the offered lands are unfit for 
grazing and that there never has been any significant 
grazing upon them.(JA 9-10). 


Issue: The impact of the exchange upon appellants 
ranching operations. 


Evidence: Appellee's decision reflects a misconception 

of the impact of the exchange upor appellants. The opinion 
states that approval of the exchange "will probably cur- 
tail appellants' operations (JA 27). In fact, their existing 
operation will be destroyed (JA 8-9, 65, 69, 204). 


Issue: The assertion that North American's recently 
acquired land in the area of the selected lands has been 
taken out of the category upon which grazing privileges 
may be issued. 
Evidence: This is wholly inaccurate. Not only are the 
Iands which North American has purchased fit for) 
grazing, but the Interior Department has issued Class I 
grazing licenses to the Steads for continued grazing on 
them. (JA 207). | 


Issue: The assertion that North American has retuned 
to lease its newly acquired land to livestock operators. 


Evidence: This is wholly inaccurate. North American 
has leased its newly acquired lands to livestock operators, 
specifically, the Steads (JA 43-45). 
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Issue: The assertion that the importance of grazing in 
the selected lands has been reduced, whether or not the 
exchange is approved. 


Evidence: There is no evidence in the administrative 
record that the importance of grazing on the selected 
lands has been reduced, absent the exchange. Appellants 
are operating a productive grazing enterprise on those 
lands (JA 13). 

Issue: The failure to recognize the existence of the 
Stead agreement and to come to grips with its 
implications, 

Evidence: The Stead Agreement was before the Secre- 
tary as an Exhibit to appellants’ Statement of Reasons. 
This point is discussed further, infra, Sec. IV. 


"Denial of a procedural right guaranteed by the Constitution — in 
this instance denial iof the type of hearing guaranteed, in view of the 
adjudicatory character of the Commission's action, by the due process 
clause — is never ‘harmless error’. Philadelphia Company v. SEC, 


supra, 175 F.2d at 820. The failure of an agency to hold a hearing in 


conformance with the Administrative Procedure Act when it is required 
to do so is a defect which invalidates the entire proceeding. Door v. 
Donaldson, supra, 195 F.2d at 766. 
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APPELLANTS GRAZING LICENSE MAY NOT BE TERMI- 
NATED AS THEIR GRAZING UNIT IS PLEDGED AS 
SECURITY FOR BONA FIDE LOANS 


Section 3 of the Taylor Grazing Act (43 U.S.C. 315b) provides in 


*, .. no permittee complying with the rules and 
regulations laid down by the Secretary of Interior shall 
be denied the renewal of such permit, if such denial 
will impair the value of the grazing unit of the permittee, 
when such unit is pledged as security for any bona fide 
loan," 35 


“ Senator McCarran, who was responsible for inserting this provision, ex- 
plained his action as follows: 
", . . into the bill I inserted an amendment with the idea of enforcing 
stability, which was to the effect that so long as a unit or outfit was 
(continued on following page) 
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Appellants' grazing unit has been and remains pledged as security 


for bona fide loans; termination of appellants' grazing permit, upon the 


issuance of a je patent to North American, will destroy the value of 
the security. ° | 

If the Secretary is prohibited from taking such action in passing 
upon applications to renew permits, he can hardly bring about the same 
result indirectly by terminating a permit prior to the expiration of the 
term and the time for renewal. He is, of course, always free to 


terminate or refuse to renew if a permittee is in violation of governing 


rules and regulations. That is not involved here. | 


Shortly after the passage of the Taylor Grazing Act, an effort was 
made to amend the Act so as to delete entirely this provision of Section 
83 which requires the perpetuation of licenses held by ranchers whose 
ranching units are pledged. This proposed amendment had the full sup- 
port of Secretary Ickes.°” The amendment was approved by the House 
of Representatives over Committee objection. The debates underscore 
the Congressional understanding that Section 3 gives ranchers a vested 
right to graze on the public domain when their grazing unit is mortgaged. 


——— | 

35 (continued from preceding page) 

hypothetical [sic], the rights of that unit should not be taken away. 

was to give it stability. If the Taylor Grazing Act is worthwhile oe ae 

thing — and I believe it can be — it is for stability, because out of this — 

if stability comes — then the stock raiser will have something that is 
sound and substantial that he can either hypothecate, or sell and by which 

he can develop his activities." Hearings on "Administration and Use of 

Public Lands," supra, fin. 16, at p. 170. | 


=e Appellants’ realty, personalty and range and water interests are mortgaged, 
and the security is valued on the basis of appellants‘ operation of an integrated 
ranching operation (JA 5-6). The realty has been mortgaged at all times since 
appellants acquired the Monte Cristo ranch in 1953 and the same has} been true 
with respect to appellants' personalty except for 8 1/2 months during this period. 
Termination of appellants' grazing license and the consequent destruction of their 
ranching operations would substantially impair the value of this security (JA 9). 
Relevant chronology appears at JA 209-10. All outstanding and earlier mortgages 
appear at JA 187-97. 
et In his letter to the Congressional committees Secretary Ickes said: 

"This provision as applied to grazing permittee, is discriminatory and 
highly unfair as it, in effect, rewards permittees who continued] liens on 
their grazing units and penalizes those who discharge their obligations." 
Printed in H.R. Report 479, 74th Cong., lst sess. (1935), p. 4. | 
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However, the effort to eliminate this provision was rejected by the 
Senate and by the Conferees 58 


"Mr. Mott — It will be apparent, I think, to everyone, 
under that language, it would be perfectly possible for a 
permittee, by keeping his grazing unit continuously mort- 
gaged, to have an absolute vested right in the public domain; 
a vested right which never could be taken away from him... 
we should provide that no one may ever be given a vested 
right in any part of that domain. The right to deny a renewal 
of permit to any permittee should always be retained in the 
government .. . I think there should be no vested right by 
private persons in any publicly owned property, and that 
range is still publicly owned property, notwithstanding the 
Taylor Act.” 79th Cong. Rec. 8104, 74th Cong., 1st sess. 


"Mr. Murdock — the gentleman makes it possible for 
the great big sheepmen and the great big cattlemen to per- 
petuate a permit already obtained by merely having the land 
pledged to some bank. If the gentleman agrees that the Sec- 
retary of the Interior should have power to regulate and con- 
trol our public domain, then why in the name of all common 
sense limit and restrict him by the inclusion of language 
such as has just been read?" 79th Cong. Rec. 8107, 74th 
Cong., ist sess. 


In the circumstances of this case, the law clearly provides that 
ranchers possess a right to continuance of their grazing license even 
though this results in limiting the Secretary's administrative powers. 
Appellee Udall may chafe under this restriction, but that is the law. He 
may not circumvent the statutory limitation on his authority by approving 
a Section 8(b) private exchange and thus indirectly terminate appellants’ 
license prior to the expiration of its term and the time for renewal. 


38 The provision to delete this portion of Section 3 from the Taylor Grazing Act 
was contained in H.R! 3019, as originally introduced, 74th Cong., lst session. 
The House Committee reported unfavorably on this provision (H.R. Rept. 479, 74th 
Cong., ist session, p. 3). At first its recommendation that the proposed amend- 
ment be stricken from the bill was adopted (79 Cong. Rec. 8103-04 (1935) ). On 
reconsideration the provision was successfully re-introduced on the floor by Con- 
gressman Mott and was contained in the bill sent to the Senate (79 Cong. Rec. 
8107, 8109 {1935)}. The Senate Committee reported that it would be advantageous 
to retain the challenged provision of Section 3 (S. Rep. 1005, 74th Cong., lst ses- 
sion, p. 3); the amendment deleting that provision from Section 3 was dropped 
from the bill passed by the Senate (79 Cong. Rec. 12181 (1935) ). The Conference 
Report recommended adoption of the Senate version of H.R. 3019 (H.R. Rept. 
1847, 74th Cong., ist session); this version was the one enacted by Congress 
(79 Cong. Rec. 13769, 14013 (1935)). The bill received a pocket veto. 
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IV 


APPELLEE UDALL ACTED UNLAWFULLY BY COUNTE- 
NANCING, AND INDEED EFFECTUATING A SCHEME | 
WHEREBY APPELLANTS’ STATUTORY RIGHTS TO GRAZE 
ON THE SELECTED LANDS ARE TERMINATED AND | 
ANOTHER RANCHER, NOT SO ENTITLED BY STATUTE, 


IS ENABLED TO GRAZE EXCLUSIVELY THEREON 

As discussed earlier, a major purpose of the Taylor Grazing Act 
is to protect the interests of ranchers in grazing rights created and 
defined by that statute. Red Canyon Sheep Co. v. Ickes, supra, 98 F.2d 
at 314. The Secretary of the Interior has been entrusted with a special 
responsibility not only to safeguard these rights from unlawful inter- 
ference by others but himself to refrain from interfering with their 
lawful exercise. McNeil v. Seaton, supra, and the cases gathered 
therein; see also Oman v. United States, supra. | 

The Secretary may not lawfully countenance, let alone aid and 
abet, a scheme whereby the statutory preferred grazing rights of an 
entitled rancher are terminated and persons not so entitled are enabled 
to graze exclusively on the lands in question. In McNeil v. Seaton, 
supra, this Court set aside an effort by the Secretary of the Interior 
through the use of his rulemaking authority to deprive a rancher of 
statutorily preferred grazing rights with the result that ranchers not 


possessing such statutory preference or entitlement were given these 
| 


grazing privileges. This case is comparable. | 

We urge the Court to examine the extraordinary agreement be- 
tween North American and the Steads, whose ranch is located to the 
south of Appellants (JA 33-5). By paragraph 3 North American grants 
the Steads the exclusive right to graze on all lands which it now or here- 
after may own in the Monte Cristo Grazing Range. The agreement 
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applies — and of course was intended to apply — to the lands selected 
in North American's exchange application. Moreover, North American 


further undertakes to exclude everyone but the Steads from grazing upon 


all public lands contiguous to North American's present or future hold- 


ings in the MCGR. 

In simple terms, the consummation of North American's exchange 
application will operate — by virtue of North American's agreement — 
to exclude appellants from continued grazing on the MCGR so as to 
enable the Steads to graze exclusively thereon. The Steads have no such 
rights under the Taylor Grazing Act. 

By approving the exchange, appellee Udall performs the essential 
condition precedent. He thereby countenances — indeed he aids, abets 
and effectuates — a scheme whereby appellants are precluded from con- 
ducting any further grazing activities in the vicinity of their base lands 
while another rancher, not so entitled by statute, is permitted to graze 
exclusively in this area. This is beyond the lawful authority of appellee 
Udall. 

In determining whether the public interests will be benefited by a 
proposed exchange, the Secretary has the duty to consider the use to be 
made of the selected lands and the impact of the exchange on grazing in 
the area. More important, appellee Udall is entrusted with the respon- 
sibility of safeguarding appellants’ statutory grazing rights. He cannot 
countenance, much less may he aid and abet, a plan or combination 
which destroys those rights for the benefit of another rancher not en- 
titled by statute to graze exclusively on the selected lands. Nor may he 
act consistently with his responsibility if he winks or shuts his eyes to 
consequences which flow directly from his actions. 

Appellee Udall's acquiescence in the Stead-North American com- 
bination represents an abdication and irresponsible discharge of ad- 
ministrative responsibilities. He is legally obligated to inquire into 
the situation toensure that appellants’ grazing rights and ranching 
operations are safeguarded to the maximum extent feasible. If continued 
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grazing on the selected lands is possible, even if only for an interim 
period, appellee Udall must ensure that ranchers with statutory rights 
are enabled to continue grazing. This he could readily have done by so 
conditioning his approval of North American's exchange application. 

We further submit that the decision of appellee Udall must be set 
aside in view of the failure to discuss and make findings with respect 
to the Stead agreement. For even as to matters where the Secretary's 
ultimate determination rests largely in his discretion, his determination 
cannot stand where he fails to indicate that the matter was considered 
and that his discretion was exercised. A. E. Staley Mfg. Co. v. Secre- 
tary of Agriculture, 120 F.2d 258, 261 (7th Cir., 1941); cf. SEC v. 


Chenery Corp., supra. 
CONCLUSION | 


For the reasons stated in this Brief, appellants respectfully urge 
this Court to reverse the judgment of the District Court and order that 
judgment and appropriate relief be entered in their favor. 
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APPENDIX A 


STATUTES INVOLVED 


THE TAYLOR GRAZING ACT 


To stop injury to the public grazing lands by preventing over- 
grazing and soil deterioration, to provide for their orderly use, 
improvement, and development, to stabilize the livestock \industry 
dependent upon the public range, and for other purposes. \Act of 
June 28, 1934 (48 Stat. 1269), as amended June 26, 1936 (49 Stat. 
1976), July 14, 1939 (53 Stat. 1002), July 30, 1947 (61 Stat. 630), 
August 6, 1947 (61 Stat. 790) June 19, 1948 (62 Stat. 533), and 
May 28, 1954 (68 Stat. 151). 


| 

BE IT ENACTED BY THE SENATE AND HOUSE OF 
REPRESENTATIVES OF THE UNITED STATES OF AMERICA 
IN CONGRESS ASSEMBLED, That in order to promote the 
highest use of the public lands pending its final disposal, the 
Secretary of the Interior is authorized, in his discretion, by 
order to establish grazing districts or additions thereto and/or 
to modify the boundaries thereof of vacant, unappropriated, and 
unreserved lands from any part of the public domain of the United 
States (exclusive of Alaska), which are not in national forests, 
national parks and monuments, Indian reservations, revested 
Oregon and California Railroad grant lands, or revested Coos Bay 
Wagon Road grant lands, and which in his opinion are chiefly 
valuable for grazing and raising forage crops: PROVIDED, That 
no lands withdrawn or reserved for any other purpose shall be 
included in any such district except with the approval of'the head 
of the department having jurisdiction thereof. Nothing in this Act 
shall be construed in any way to diminish, restrict, or impair any 
right which has been heretofore or may be hereafter initiated 
under existing law validly affecting the public lands, and which is 
maintained pursuant to such law except as otherwise expressly 
provided in this Act, nor toaffect any land heretofore or hereafter 
surveyed which, except for the provisions of this Act, would be a 
part of any grant to any State, nor as limiting or restricting the 
power or authority of any State as to matters within its jurisdic- 
tion. Whenever any grazing district is established pursuant to this 
Act, the Secretary shall grant to owners of land adjacent to such 
district, upon application of any such owner, suth rights-of-way 
over the lands included in such district for stock-driving purposes 
as may be necessary for the convenient access by any such owner 
to marketing facilities or to lands not within such district owned 
by such person or upon which such person has stockgrazing rights. 
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Neither this Act nor the Act of December 29, 1916 (39 Stat.862; 
U.S.C., title 43, secs. 291 and following), commonly known as the 
"Stock Raising Homestead Act,"’ shall be construed as limiting 
the authority or policy of Congress or the President to include in 
national forests publics lands of the character descr ibed in sec- 
tion 24 of the Act of March 3, 1891 (26 Stat. 1103; U.S.C., title 16, 
sec.471), as amended, for the purposes set forth in the Act of 
June 4, 1897 (30 Stat.35; U.S.C., title 16, sec.475), or such other 
purposes as Congress may specify. Before grazing districts are 
created in any State as herein provided, a hearing shall be held 

in the State, after public notice thereof shall have been given, at 
such location convenient for the attendance of State officials, and 
the settlers, residents, and livestock owners of the vicinity, as 
may be determined by the Secretary of the Interior. No such 
district shall be established until the expiration of ninety days af- 
ter such notice shall have been given, nor until twenty days after 
such hearing shall be held: PROVIDED, HOWEVER, That the pub- 
lication of such notice shall have the effect of withdrawing all 
public lands within the exterior boundary of such proposed grazing 
districts from all forms of entry or settlement. Nothing in this 
Act shall be construed as in any way altering or restricting the 
right to hunt or fish within a grazing district in accordance with 
the laws of the United States or of any State, or as vesting in any 
permittee any right whatsoever to interfere with hunting or fishing 
within a grazing district. (43 U.S.C., sec.315). 


Sec. 2. The Secretary of the Interior shall make provision for 
the protection, administration, regulation, and improvement of 
such grazing districts as may be created under the authority of 
the foregoing section, and he shall make such rules and regula - 
tions and establish such service, enter into such cooperative 
agreements, and do any and all things necessary to accomplish 
the purposes of this Act and to insure the objects of such grazing 
districts, namely, to regulate their occupancy and use, to preserve 
the land and its resources from destruction or unneccesary injury, 
to provide for the orderly use, improvement, and development of 
the range; and the Secretary of the Interior is authorized to con- 
tinue the study of erosion and flood control and to perform such 
work as may be necessary amply to protect and rehabilitate the 
areas subject to the provisions of this Act, through such funds as 
may be made available for that purpose, and any willful violation 
of the provisions of this Act or of such rules and regulations there- 
under after actual notice thereof shall be punishable by a fine of 
not more than $500. (43 U.S.C., sec.315a) 


Sec. 3. The Secretary of the Interior is authorized to issue or 
cause to be issued permits to graze livestock on such grazing 
districts to such bona fide settlers, residents, and other stock 
owners as under his rules and regulations are entitled to partic- 
ipate in the use of the range, upon the payment annually of rea- 
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sonable fees in each case to be fixed or determined from |time to 
time, and in fixing the amount of such fees the Secretary of the 
Interior shall take into account the extent to which such districts 
yield public benefits over and above those accruing to the users 
of the forage resources for livestock purposes. Such fees shall 
consist of a grazing fee for the use of the range, and a range- 
improvement fee which, when appropriated by the Congress, shall 
be available until expended solely for the construction, purchase, 
or maintenance of range improvement. Grazing permits’ shall be 
issued only to citizens of the United States or to those who have 
filed the necessary declarations of intention to become such, as 
required by the naturalization laws, and to groups, associations, 
or corporations authorized to conduct business under the laws of 
the State in which the grazing district is located. Preference shall 
be given in the issuance of grazing permits to those within or near 
a district who are landowners engaged in the livestock business, 
bona fide occupants or settlers, or owners of water or water rights, 
as may be necessary to permit the proper use of lands, water, or 
water rights owned, occupied, or leased by them, except that 

until July 1, 1935, no preference shall be given in the issuance of 
such permits to any such owner, occupant, or settler, whose 
rights were acquired between January 1, 1934, and December 
31, 1934, both dates inclusive, except that no permittee complying 
with the rules and regulations laid down by the Secretary of the 
Interior shall be denied the renewal of such permit, if such denial 
will impair the value of the grazing unit of the permittee, when 
such unit is pledged as security for any bona fide loan. Such 
permits shall be for a period of not more than ten years, subject 
to the preference right of the permittees to renewal in the dis- 
cretion of the Secretary of the Interior, who shall specify from 
time to time numbers of stock and seasons of use. During periods 
of range depletion due to severe drought or other natural causes, 
or in case of a general epidemic of disease, during the life of the 
permit, the Secretary of the Interior is authorized, in his dis- 
cretion to remit, reduce, refund in whole or in part, or authorize 
postponement of payment of grazing fees for such depletion period 
so long as the emergency exists: PROVIDED FURTHER, That 
nothing in this Act shall be construed or administered in any way 
to diminish or impair any right to the possession and use of 

water for mining, agriculture, manufacturing, or other purposes 
which has heretofore vested or accrued under existing law validly 
affecting the public lands or which may be hereafter initiated or 
acquired and maintained in accordance with such law. So far as 
consistent with the purposes and provisions of this Act,| grazing 
privileges recognized and acknowledged shall be adequately safe- 
guarded, but the creation of a grazing district or the issuance of 
a permit pursuant to the provisions of this Act shall not create 
any right, title, interest, or estate in or to the lands. (48 U.S.C., 
sec. 315b) 


* * * 
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See. 5. The Secretary of the Interior shall permit, under 
regulations to be prescribed by him, the free frazing within such 
districts of livestock kept for domestic purposes; and provided 
that so far as authorized by existing law or laws hereinafter en- 
acted, nothing herein contained shall prevent the use of timber, 
stone, gravel, clay, coal, and other depotits by miners, prospec- 
tors for mineral, bona fide settlers and residents, for firewood, 
fencing, buildings, mining, prospecting, and domestic purposes 
within areas subject to the provisions of this Act. (43 U.S.C., sec. 
315d) 


Sec. 6. Nothing herein contained shall restrict the acquisition, 
granting, or use of permits or rights-of-way within grazing dis- 
tricts under existing law; or ingress or egress over the public 
lands in such districts for all proper and lawful purposes; and 
nothing herein contained shall restrict prospecting, locating, 
developing, mining, entering, leasing, or patenting the mineral 
resources of such districts under law applicable thereto. (43 U. 
S.C., sec. 315e) 


Sec. 7. The Secretary of the Interior is hereby authorized in 
his discretion, to examine and classify any lands, withdrawn or 
reserved by Executive order of November 26, 1934 (numbered 
6910), and amendments thereto, and Executive order of February 
5, 1935 (numbered 6964), or within a grazing district, which are 


more valuable or suitable for the production of agricultural crops 
than for the production of native grasses and forage plants, or 
more valuable or suitable for any other use than for the use pro- 
vided for under this Act, or proper for acquisition in satisfaction 
of any outstanding lieu, exchange or script rights or land grant, 
and to open such lands to entry, selection, or location for disposal 
in accordance with such classification under applicable public- 
land laws, except that homestead entries shall not be allowed for 
tracts exceeding three hundred and twenty acres in area. Such 
lands shall not be subject to disposition, settlement, or occupation 
until after the same have been classified and opened to entry: 
PROVIDED, That locations and entries under the mining laws, 
including the Act of February 25, 1920, as amended, may be made 
upon such withdrawn and reserved areas without regard to clas- 
sification and without restrictions or limitation by any provision 
of this Act. Where such lands are located within grazing districts 
reasonable notice shall be given by the Secretary of the Interior 
to any grazing permittee of such lands. The applicant, after his 
entry, selection, or location is allowed, shall be entitled to the 
possession and use of such lands: PROVIDED, That upon the 
application of any applicant qualified to make entry, selection, or 
location, under the public-land laws, filled in the land office of 
the proper district, the Secretary of the Interior shall cause any 
tract to be classified, and such application, if allowed by the 
Secretary of the Interior, shall entitle the applicant to a prefer- 
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ence right to enter, select, or locate such lands if opened to entry 
as herein provided. (43 U.S.C., sec. 315f) | 


Sec. 8, as originally passed 48 Stat. 1269, 1272-73. (Amended 
in toto by Act of June 26, 1936, c. 849, §3, 49 Stat. 1976, 1977, 
U.5.C., Title 43 §315g (a)-(d)). 


That where such action will promote the purposes of the dis- 
trict or facilitate its administration, the Secretary is authorized 
and directed to accept on behalf of the United States any lands 
within the exterior boundaries of a district as a gift, or, when 
public interests will be benefited thereby, he is authorized and 
directed to accept on behalf of the United States title to any 
privately-owned lands within the exterior boundaries of said 
grazing district, and in exchange therefor to issue patent;-for not 
to exceed an equal value of surveyed grazing district land or of 
unreserved surveyed public land in the same State or within a 
distance of not more than fifty miles within the adjoining! State 
nearest the base lands. ... | 


| 
". . .. Upon application of any State to exchange lands within 
or without the boundary of a grazing district the Secretary of the 
Interior is authorized and directed, in the manner provided for the 
exchange of privately owned lands in this section, to proceed with 
such exchange at the earliest practicable date and to cooperate 
fully with the State to that end, but no State shall be permitted to 


select lieu lands in another State.” 


Sec. 8. (a) Where such action will promote the purposes of a 
district or facilitate the administration of the public lands, the 
Secretary is authorized to accept on behalf of the United es any 
lands within or without the exterior boundaries of a grazing dis - 
trict as a gift. 


(b) When public interest will be benefited thereby the Secreta- 
ry is authorized to accept on behalf of the United States title to 
any privately owned lands within or without the boundaries of a 
grazing district, and in exchange therefor to issue a patent for 
not to exceed anequal value of surveyed grazing district \land or 
of unreserved surveyed public land in the same State or ‘within a 
distance of not more than fifty miles within the adjoining State 


nearest the base lands. | 


(c) Upon application of any State to exchange lands within or 
without the boundaries of a grazing district the Secretary of the 
Interior shall, and is hereby, directed to proceed with such 
exchange at the earliest practicable date and to cooperate fully 
with the State to that end, but no State shall be permitted to 
select lieu lands in another State. The Secretary of the Interior 
shall accept on behalf of the United States title to any State-owned 
lands within or without the boundaries of a grazing district, and 
in exchange therefor issue patent to surveyed grazing district 
land not otherwise reserved or appropriated or 
unappropriated and unreserved surveyed public 
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land: and in making such exchange the Secretary is authorized to 
patent to such State, land either of equal value or of equal acreage: 
PROVIDED, That no State shall select public lands in a grazing 
district in furtherance of any exchange unless the lands offered by 
the State in such exchange lie within such grazing district and the 
selected lands lie in a reasonably compact body which is so loca- 
ted as not to interfere with the administration or value of the 
remaining land in such district for grazing purposes as set forth 
in this Act. 

When an exchange is based on lands of equal acreage and the 
selected lands are mineral in character, the patent thereto shall 
contain a reservation of all minerals to the United States; and in 
making exchanges of equal acreage the Secretary of the Interior 
is authorized to accept title to offered lands which are mineral in 
character, with a mineral reservation to the State. 


For the purpose of effecting exchanges based on lands of equal 
acreage the identification and area of unserveyed school sections 
may be determined by protraction or otherwise. The selection by 
the State of lands in lieu of any such protracted school sections 
shall be a waiver of all of its right to such sections. 


(d) Before any such exchange under this section shall be 
effected, notice of the contemplated exchange, describing the lands 
involved, shali be published by the Secretary of the Interior once 
each week for four successive weeks in some newspaper of general 
circulation in the county or counties in which may be situated the 
lands to be accepted, and in the same manner in some like news- 
paper published in any county in whcih may be situated any lands 
to be given in such exchange; lands conveyed to the United States 
under this Act shall, upon acceptance of title, become public lands, 
and if located within the exterior boundaries of a grazing district 
they shall become a part of the district within the boundaries of 
which they are located: PROVIDED, That either party to an 
exchange based upon equal value under this section may make 
reservations of minerals, easements, cr rights of use. Where 
reservations are made in lands conveyed either tc or by the United 
States the right to enjoy them shall be subject to such reasonable 
conditions respecting ingress and egress and the use of the sur- 
face of the land as may be deemed necessary. Where mineral 
reservations are made by the grantor in lands conveyed by the 
United States,'it shall be so stipulated in the patent, and any per- 
son who prospects for or acquires the right to mine and remove 
the reserved mineral deposits may enter and occupy so much of 
the surface as may be required for all purposes incident to the 
prospecting for, mining and removal of the mineral therefrom, 
and may mine and remove such minerals, upon payment to the « 
owner of the surface for damages caused to the land and improve- 
ments thereon. No fee shall be charged for any exchange of land 
made under this Act except one-half of the cost of publishing 
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notice of a proposed exchange as herein provided. (43 U. S. C., 
sec. 315g) | 


Sec. 9. The Secretary of the Interior shall provide, by suitable 
rules and regulations, for cooperation with local associations of 
stockmen, State land officials, and official State agencies engaged 
in conservation or propagation of wildlife interested in the use of 
the grazing districts. The Secretary of the Interior shall) provide 
by appropriate rules and regulations for local hearings on appeals 
from the decisions of the administrative officer in charge in a 
manner similar to the procedure in the land department. The Se- 
cretary of the Interior shall also be empowered to accept contri- 
butions toward the administration, protection, and improvement of 
lands within or without the exterior boundaries of a grazing dis - 
trict, moneys so received to be covered into the Treasury as a 
special fund, which is hereby appropriated and made available 
until expended, as the Secretary of the Interior may direct, for 
payment of expenses incident to said administration, protection, 
and improvement, and for refunds to depositors of amounts contri- 
buted by them in excess of their share of the cost. (43 U.S.C., sec. 
315h) * * rt 


Sec. 14. That section 2455 of the Revised Statutes, as amended, 
is amended to read as follows: 


"SEC. 2455. Notwithstanding the provisions of section 
2357 of the Revised Statutes (U.S.C., title 43, sec.678) and 
of the Act of August 30, 1890 (26 Stat.391), it shall be lawful 
for the Secretary of the Interior to order into market and 
sell at public auction, at the land office of the district!in 
which the land is situated for not less than the appraised 
value, any isolated or disconnected tract or parcel of the 
public domain not exceeding one thousand five hundred and 
twenty acres which, in his judgment, it would be proper to 
expose for sale after at least thirty days’ notice by the land 
office of the district in which such land may be situated: 
PROVIDED, That. for a period of not less than thirty days 
after the highest bid has been received, any owner or owners 
of contiguous land shall have a preference right to buy the 
offered lands at such highest bid price, and where two or 
more persons apply to exercise such preference right 
the Secretary of the Interior is authorized to make an 
equitable division of the land among such applicants, but 
in no case shall the adjacent land owner or owners be 
required to pay more than three times the appraised | 
price: PROVIDED FURTHER, That any legal subdivision 
of the public land, not exceeding seven hundred and sixty 
acres, the greater part of which is mountainous or too 
rough for cultivation, may, in the discretion of the said 
Secretary, be ordered into the market and sold pursuant 


to this section upon the application of any person who. owns 
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land or holds a valid entry of lands adjoining such tract, 
regardless of the fact that such tract may not be isolated 
or disconnected within the meaning of this section: 
PROVIDED FURTHER, That this section shall not defeat 
any valid right which has already attached under any 
pending entry or location. The word ‘person’ in this 
section shall be deemed to include corporations, part- 
nerships, and associations.” (43 U.S.C. sec. 1171) 


Act July 9, 1942 (56 Stat. 654) as amended May 28, 1948 62 Stat. 
277, 43 U.S.C. 315q. 


That whenever use for war or national defense purposes of 
the public domain or other property owned by or under the control 
of the United States prevents its use for grazing, persons holding 
grazing permits or licenses and persons whose grazing permits 
or licenses have been or will be cancelled because of such use 
shall be paid out of the funds appropriated or allocated for such 
project such amounts as the head of the department or agency so 
using the lands shall determine to be fair and reasonable for the 
losses suffered by such persons as a result of the use of such 
lands for war or national defense purposes. Such payments shall 
be deemed payment in full for such losses. Nothing herein con- 
tained shall be construed to create any liability not now existing 
against the United States. 


Act of June 1, 1938, c. 317, $1, 52 Stat. 609, as amended, 43 U.S.C. 
682a, "Small Tracts Act" 


The Secretary of the Interior, in his discretion, is authorized 
to sell or lease to any person or organization described in sec- 
tion 682c of this title a tract of not exceeding five acres of any 
vacant, unreserved public lands, public lands withdrawn by Exe- 
cutive Orders Numbered 6910 of November 26, 1934, and 6964 
of February 5, 1935, for classification, or public lands withdrawn 
or reserved by the Secretary of the Interior for any purposes, 
which the Secretary may classify as chiefly valuable for residence, 
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recreation, business, or community site purposes, if he finds 
that such sale or lease of the lands would not unreasonbably 
interfere with the use of water for grazing purposes nor unduly 
impair the protection of watershed areas, in reasonably compact 
form and under such rules and regulations as he may prescribe, 
at a price to be determined by him, for such use: PROVIDED, 
That no land may be sold hereunder unless it has been surveyed. 
No person or organization shall be permitted to purchase or 
lease more than one tract under the provisions of sections 
682a-682e of this title, except upon a showing of good faith and 
reasons satisfactory to the Secretary. 


Pub. L. 85-337, §2, 72 Stat. 28, February 28, 1958, 48 U.S.C. 156 


| 

No public land, water, or land and water area shall, except 
by Act of Congress, on and after February 28, 1958 be! (1) 
withdrawn from settlement, location, sale or entry for ‘the use 
of the Department of Defense for defense purposes; (2 
reserved for such use; or (3) restricted from operation of 
the mineral leasing provisions of the Outer Continental Shelf 
Lands Act, if such withdrawal reservation, or restriction 
would result in the withdrawal, reservation, or restriction of 
more than five thousand acres in the aggregate for any one 
defense project or facility of the Department of Defense since 
the date of enactment of this Act or since the last previous Act 
of Congress which withdrew, reserved, or restricted public 
land, water, or land and water area for that project or facility, 
whichever is later. 


B-1 


APPENDIX B | 


CODE OF FEDERAL REGULATIONS 


Title 43, Part 161 — The Federal Range Code for Grazing Districts 


Sec. 161.1 Basic policy and plan of administration — | 
(a) Purposes; general requirements. Grazing districts will be 
administered to conserve and regulate the public grazing lands, 
to stabilize the livestock industry dependent upon them, and in 
aid thereof to promote the proper use of the privately controlled 
lands and waters dependent upon those public grazing lands. In 
furtherance of these objectives, grazing privileges will be granted 
with a view to the protection of those livestock operations that are 
recognized as established and continuing and which normally 
involve the substantial use of the public range in a regular, con- 
tinuing manner each year. To promote the highest use of/|the 
public lands within grazing districts which have been or here- 
after are established, possession or control of sufficient land 
or water to insure a year-round operation for a certain number 
of livestock in connection with the use of the Federal range will 
be required of all users. 


(b) Preference applicants. Preference in the granting of 
grazing privileges will be given to those applicants within or 
near a district who are landowners engaged in a livestock 
business, bona fide occupants or owners of water or water rights, 
as may be necessary to permit the proper use of lands, water, or 
water rights owned, occupied, or leased by them. When the 
demands of all such preference applicants cannot be satisfied, 
prior consideration will be given applicants in the manner 
specified in sec. 161.6. Provision will be made for- other ap- 
plicants so far as Federal range remains available. | 


(c) Permits; annual licenses. Grazing permits may be is- 
sued as soon as the necessary data can be obtained or after 
agreements as to the extent of their individual grazing privileges 
have been reached by the interested applicants and such agree- 
ments have been reduced to writing; a recommendation thereon 
made by the advisory board, and approval thereof given by the 
District Manager. No such agreement will be approved unless 
it appears that it is fair and that it represents a substantial 
compliance with the provisions of the Federal Range Code for 
Grazing Districts, and no applicant shall be prejudiced by his 
failure or refusal to enter into such an agreement. The practice 
of issuing an annual license will be continued until such time as a 
permit is issued. Upon the issuance of a permit any outstanding 
license or part thereof which has been granted on the same 

| 
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qualifications on which the permit is based will terminate. Upon 
expiration of a term permit an annual license may be issued, 
pending issuance of a new term permit. 


Sec. 161.2 Definitions. 
x * * * 

(f) "Federal range" means land within established grazing 
districts administered by the Bureau of Land Management under 
the Federal Range Code for Grazing Districts (this part), includ- 
ing the vacant, unappropriated, and unreserved public land of the 
United States chiefly valuable for grazing and forage crops; 

State, County, and privately owned land leased for such administra- 
tion; and lands so administered pursuant to a cooperative agree- 
ment with the Federal department or agency having jurisdiction 
over such land. 

*x 


x * * 

(h) "Base property” means property used for the support of 
the livestock for which a grazing privilege is sought and on the 
basis of which the extent of a license or permit is computed. 

* * * * 


(k)(1) "Land dependent by use" means forage land other than 
Federal range of such character that the conduct of an economic 
livestock operation requires the use of the Federal range in con- 
nection with it and which, in the "priority period", was used as a 
part of an established, permanent, and continuing livestock opera- 
tion for any two consecutive years or for any three years of such 
priority period in connection with substantially the same part of 
the public domain, now part of the Federal range. Such land may 
be (i) parallel land, i.e., land of the same character, interspersed 
with, and grazed at the same time as the Federal range on which 
grazing privileges may be granted, except in those grazing dis- 
tricts which by special rule have excluded parallel land as base 
property, 1 (ii) land of different character than the Federal 
range and which properly supports the permitted livestock during 
all or part of the period that the Federal range is closed to graz- 
ing, or (iii) a'combination of these two types of land. The 
priority period shall be the five-year period immediately preced- 
ing June 28, 1934, except that if such Federal range was placed 
within a grazing district after June 28, 1938, or added to an exist- 
ing grazing district by boundary modification after the latter date, 
the priority period shall be the five years immediately preceding 
the date of the order establishing such district or effecting such 
addition, as the case may be. 


R Such rules' were adopted in Montana Grazing District No. 5, Utah 
Grazing District No. 1, and all grazing districts in Oregon. 
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(2) No land shall be considered as dependent by use unless 
offered as base property in an application for a grazing license 
or permit within one year after the date when the Federal range 
used in creating the dependency by use first became a part of a 
grazing district, except that if the Federal range used in creating 
the dependency by use became a part of a grazing district prior to 
June 28, 1938, such base property shall not be considered as 
dependent by use unless offered in an application for a grazing 
license or permit filed prior to said date. Only the last set of 
base properties used during the priority period by a livestock 
Opereticn can be any ested with dependency by use by such operation. 

Sec. 161.4 Minimum requirements; classification - base 
pronertee 

* * * H 

0b) The District Manager after recommendation by the advisory 
board will classify base properties as land or water and further 
in the following manner: | 
| 


Class 1. Land dependent by use, or full-time prior water. 
eas 2. Land dependert by location; or full-time water. 


eee 161.6 Issuance of licenses eS permits. Licenses or 
peruitte will be issued in the sollowang order: 
* *x | 
0b) Regular licenses and permits; number of livestock. (1) 
Regular licenses and permits will be issued to qualified applicants 
to the extent that Federal range is available in the following 
preference order and amounts: | 
(i) To applicants owning or controlling land in class 1, licenses 
or permits to the extent of the dependency by use of such| ‘land; to 
applicants owning or controlling water in class 1, Nicenses or 
periae to the exe of the priority ¢ of such water. | 
* | 
(f) Reduction. a) If necessary to reach the grazing capacity 
of any area of the Federal range after licenses or permits have 
been issued, reductions of grazing privileges applicable to such 
area shall be made in the following order: 
(i) Nonrenewable licenses. | 
(ii) Regular licenses or permits to the extent, if any, to 
which they are in excess of the base property qualifications or 
have been otherwise improperly issued. 
(iii) Regular licenses or permits properly issued, on an 
equal percentage basis. 
(2) Such reductions may be made either by reducing the number 
of livestock or the time on the Federal range involved, or by 
both methods, as determined by the District Manager si 
recommendation by the advisory board. 
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(3) When the District Manager, after recommendation by the 
advisory board, determines that the imposition of the full amount 
of certain reductions in grazing privileges from current licensed 
or permitted use necessary to reach the grazing capacity of a 
range area would impose a serious hardship on the range users, 
he is not required to impose the full amount of the reduction 
forthwith, but will then schedule a percentage of the required 
reduction during each of the three years immediately following 
the determination as the circumstances of each case may 
warrant, except when the total reduction is less than fifteen percent 
it may not be so scheduled but will be imposed forthwith in the 
full amount. 

(4) The District Manager will notify each affected licensee or 
permittee by certified mail of his decision to make a reduction in 
grazing privileges to reach the grazing capacity of any Federal 
range area and of the manner in which the reduction is to be made. 
The District Manager's decision notice will allow thirty days from 
receipt thereof in which to file any desired appeal in accordance 
with Sec. 161.10 of this part. If no appeal is filed within the 
thirty-day period, the reduction will be made in accordance with the 
District Manager's decision, and no further appeal will be allowed 
even though the reduction may be scheduled under subparagraph 
(3) of this paragraph to cover a period of time up to three years. 
If any timely appeal is filed after receipt of the District Manager's 
decision notice, the reduction for the entire Federal range area 
under consideration will be deferred pending the completion of the 
appeal and hearing procedure. Any reduction provided by the 
ultimate decision will be applied to its full extent immediately 
after the effective date of that decision. If, however, the final 
decision on appeal is rendered within the three-year reduction 
period established by the decision notice of the District Manager, 
the required adjustment may be apportioned over the remaining 
portion of that period. In the event that the orderly administration 
of the range or other public interest so requires, any decision may 
be placed in full force and effect in accordance with the provisions 
of Sec. 161.10(i)(2). 

* x baal * 

Sec. 161.9 Procedure in applications; protests--(a) Filing 
and consideration of applications; interdistrict agreements; recom- 
mendations; service of notice. (1) Each year a date will be set 
by the District Manager prior to which all applications for grazing 
licenses or permits in the district must be filed in his office; 
applications filed on or after such date may be rejected for that 
year unless satisfactory justification for the belated filing is 
shown. 

(2) Applications for grazing licenses or permits will be con- 
sidered first by the advisory board of the district in which the 
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Federal range is located, except that applications of district 
advisers will be considered first by the District Manager, with- 


out reference to the advisory board. 
* * * * 


(4) The advisory board will make its etre eed: the 
District Manager and, if such recommendation is to any extent 
adverse, it shall set forth the reasons therefor. If such recom- 
mendation is favorable and the District Manager approves, he will 
notify the applicant by ordinary mail, which notice may be the 
fee billing. If the advisory board recommendation is favorable but 
the District Manager disagrees, notice will be served on the 
applicant in person or by certified mail sent to his address of 
record, setting forth the recommendation of the advisory | board 
and the Manager's disapproval, together with the reason dr 
reasons for a prospective adverse decision, including a reference 
tothe pertinent sections or provisions of the Federal Range Code 
for Grazing Districts in which the application is deficient, and 
naming a date, not less than ten days thereafter, on or before 
which oral or written protest may be presented to the District 
Manager. If the recommendation of the board is to any extent 
adverse, notice will be served on the applicant in person or by 
certified mail sent to his address of record, setting out the 
reason or reasons given by the advisory board for the adverse 
recommendation, including a reference to the pertinent sections or 
provisions of the Federal Range Code for Grazing Districts in 
which the application is deficient, and naming a place and date, not 
less than ten days thereafter, when protest against the recom- 
mendation will be heard. The District Manager may also’ serve notice 
on any other applicant or applicants who may be directly affected 
by the adoption of the advisory board recommendation or tthe 
prospective decision of the Manager which will allow an appropri- 
ate protest. In any case where consideration of an application 
involves only issues previously adjudicated involving the same 
applicant or his predecessors in interest, the same base property 
and the same area of use, the advisory board may recommend that 
a protest meeting not be held, whereupon the District Manager may 
accept the recommendation of the board as its final consideration. 

(b) Protests; reconsideration by advisory boards; service of 
notice. At the time and place fixed for the protest meeting, any 
licensee, permittee, or applicant may appear, in person or by 
attorney or other representative, or may file a written protest 
with the advisory board, which thereupon will reconsider ‘its 
previous recommendation in the light of the protest and will make 
a final recommendation to the District Manager. If such recom- 
mendation is favorable to the protestant, and the District Manager 
approves, he will notify the protestant thereof by ordinary mail, 
which notice may be the fee billing. If the recommendation is to 
any extent adverse, and the District Manager approves, a merce 
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giving the reason or reasons therefor will be served on the 
protestant in person or by certified mail, including a reference 
to the pertinent sections or provisions of the Federal Range 
Code for Grazing Districts that serve as controlling factors. 
Such notice will constitute the District Manager's final decision 
for purposes of appeal. 

{c) Allowance or rejection of application; modification; 
service of notice. The District Manager, in the light of all facts 
and circumstances and after reference to the advisory board, 
may issue or refuse to issue a grazing license or permit. 
When the District Manager takes an adverse action On any ap- 
plication, a notice including a recital of the specific reasons 
for the action taken will be served on the applicant in person 
or by certified mail. The notice will advise the applicant of 
his privilege to appeal to an examiner. 

{d) Cancellation or reduction of licenses or permits; 
show cause, appeal to examiner. Licenses or permits are 
subject to cancellation or reduction to the extent that they 
have been improperly issued, or to the extent that their con- 
tinued effectiveness is adversely affected pursuant to any of 
the provisions of sections 161.3(b), 161.6 (e), 161.8(d), 161.14 (d) 
or 161.15(£). Except as otherwise specifically provided, in 
any such case or in any case in which it shall appear that a 
license or permit confers grazing privileges in excess of 
those properly allowable under this part, the District 
Manager will notify the licensee or permittee that the license 
or permit is thereby held for cancellation or reduction either 
in whole or in part, as the case may be, and that the licensee 
or permittee will be allowed fifteen days from receipt of 
notice within which to show cause why such action should not 
be made final. Such notice will set forth fully the reasons for 
the proposed action, specifically referring to the pertinent 
provisions of this part, and will be served on the licensee or 
permittee by certified mail or in person. In case of failure of 
the licensee or permittee to show cause within the time 
allowed, the license or permit will be canceled or reduced to 
the extent indicated in the notice. The District Manager will 
consider any cause shown and, if satisfied of its sufficiency, 
will close the case; if not satisfied as to its sufficiency, or if 
no cause is shown, he will notify the licensee or permittee in 
person or by certified mail that the cancellation or reduction 
will become final unless an appeal to the examiner is filed in 
accordance with sec. 161.10(a). 


Sec. 161.10. Appeals and hearings— (a) Appeal to examiner; 
motion to dismiss. 

(1) Any applicant whose interest is adversely affected by a 
final decision of the District Manager may appeal to an examiner 
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by filing his appeal in the office of the District Manager within 
30 days after receipt of the decision. The appeal shall state the 
reasons, clearly and concisely, why the appellant thinks the 
decision of the District Manager is in error. All grounds of 
error not stated will be considered as waived, and no such 
waived grounds of error may be presented at the hearing unless 
ordered or permitted by the examiner. 

(2) Any applicant for a grazing license or permit or an 
other person,who, after proper notification, fails to protest or 
appeal a decision of the District Manager within the period pre- 
scribed in the decision, shall be barred thereafter from challeng- 
ing the matters adjudicated in such final decision. 

(3) When separate appeals are filed and the issue or issues 
involved are common to two or more appeals, they may be 
consolidated for purposes of hearing and decision. 

(4) The District Manager will promptly forward the appeal 
tothe State Director. Within thirty days after his receipt of the 
appeal the State Director may file on behalf of the District 
Manager a written motion, serving a copy therof upon the appellant, 
requesting that the appeal be dismissed for the reason that it is 
frivolous, the appeal was filed late, the errors are not clearly 
and concisely stated, the issues are immaterial, the issuejor 
issues were included in a prior final decision from which no 
timely appeal was made, or all issues involved therein have been 
previously adjudicated in an appeal involving the same privileges, 
the same parties or their predecessors in interest. The appellant 
may file a written answer within twenty days after service of the 
motion upon him. The appeal, motion, the proofs of service, and 
the answers will be transmitted tothe examiner, who shall rule on 
the motion, and if the motion is sustained, dismiss the appeal by 
written order. 

(b) Time and place of hearing; notice; intervenors. At least 
thirty days before the date set the District Manager will notify 
the appellant of the time and place of the hearing within or near 
the district. Any other person who in the opinion of the District 
Manager may be directly affected by the decision on appeal will 
also be notified of the hearing; such person may himself appear 
at the hearing, or by attorney, and upon a proper showing of 
interest, may be recognized by the examiner as an intervener in 
the appeal. | 

(c) Authority of examiner; subpoenas; depositions; continuances; 
witness fees. (1) The examiner is vested with the duty and 
general authority to conduct the hearing in an orderly, impartial 
and judicial manner, including authority to subpoena witnesses, 
recognize intervenors, administer oaths and affirmations,| call 
and question witnesses, regulate the course and order of the hear- 


ing, rule upon offers of proof and the relevancy of evidence, and 


to make findings of fact, conclusions of law, and a decision. 

The examiner shall have authority to take or to cause depositions 
to be taken. Subpoenas, deposition, the attendance of witnesses, 
and witness and deposition fees shall be governed by Part 221 of 
this chapter, to the extent such regulations are applicable. 

(2) The examiner also may grant or order continuances, and 
set the times and places of further hearings. Continuances shall 
be granted in accordance with the rules of practice (Part 221 of 
this chapter), and when the ends of justice will be served thereby. 
Continuances will not be granted unless they are clearly justified 
and timely request has been made. Where it appears prior to the 
date of hearing that a continuance will be desired, the party desir- 
ing the continuance should promptly file a request for continuance 
with the examiner, along with proof of service of the request on 
the District Manager and on other parties. The District Manager 
and other parties shall have five days from receipt of the request 
to file objection to the continuance. The examiner will then rule 
on the request, and, if granted, set a new date for the hearing. 

The District Manager will notify all interested persons of the new 
date. 

(d) Conduct of hearing before examiner. 

(1) The appellant, the State Director or his representative, and 
recognized intervenors will stipulate so far as possible all material 
facts and the issue or issues involved. The examiner will state any 
other issues on which he may wish to have evidence presented. 
Issues which appear to the examiner to be unnecessary to a proper 
disposition of the case will be excluded; but the party asserting 
such issue may state briefly for the record the substance of the 
proof which otherwise would have been offered in support of the 
issue. Issues not covered by the appellant's specifications of 
error may not be admitted except with the consent of the State 
Director or his representative, unless the examiner rules that 
such issue is essential to the controversy and should be admitted. 
The parties will then be given an opportunity to submit offers of 
settlement and proposals of adjustment for the consideration of 
the examiner and of the other parties. 

(2) Unless the examiner orders otherwise, the State Director 
or his representative will then make the opening statement, setting 
forth the facts leading to the appeal (or issuance of the show cause 
order where that is involved). Upon the conclusion of the opening 
statement, the appellant shall present his case, consistent with his 
specifications of error. Following the appellant's presentation, or 
upon his failure to make such presentation, the examiner, upon 
his own motion or upon motion of any of the parties, may 
order summary dismissal of the appeal with prejudice because 
of the inadequacy or insufficiency of the appellant's case, 
to be followed by a written order setting forth the reasons 
for the dismissal and taking such other action under this part as 
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may be proper and warranted. An appeal may be had from such 
order as well as from any other final determination made by the 
examiner. 

(3) In the absence or upon denial of such motion the Stat e 
Director or his representative and recognized intervenors may 
present evidence if such a presentation appears to the examiner 
to be necessary for a proper disposition of the matters in con- 
troversy, adhering as closely as possible to the issues raised 
by the appellant. All oral testimony shall be under oath or 
affirmation, and witnesses will be subject to cross-examination 
by any party to the proceeding. The examiner will himself 
question any witness whenever it appears necessary. Documen- 
tary evidence will be received by the examiner and made a part 
of the record, if pertinent to any issue, or may be entered by 
stipulation. No exception need be stated or noted and every ruling 
of the examiner will be subject to review on appeal. The party 
affected by an adverse ruling sustaining an objection to the 
admission of evidence, may insert in the record, as a tender of 
proof, a brief written statement of the substance of the excluded 
evidence; and the opposing party may then make an offer of proof 
in rebuttal. The examiner will summarily stop examination and 
exclude testimony on any issue which he determines has been 
adjudicated previously in an appeal involving the same privileges 
and the same parties or their predecessors in interest, or which 
is obviously irrelevant and immaterial to the issues in the case. 
At the conclusion of the testimony the parties at the hearing 
shall be given a reasonable opportunity, considering the number 
and complexity of the issues and the amount of testimony, to sub- 
mit to the examiner proposed findings of fact and conclusions of 
law, and reasons in support thereof, or to stipulate to a waiver of 
such findings and conclusions. 

(e) Findings of fact and decision by examiner; notice; sub- 
mission to Director for decision. (1) As promptly as possible 
after the time allowed for presenting proposed findings and 
conclusions, the examiner will make findings of fact and conclu- 
sions of law unless waiver has been stipulated, and will render 
a decision upon all material issues of fact and law presented on 
the record. In doing so he may adopt the findings of fact and 
conclusions of law proposed by one or more of the parties if they 
are correct. He must rule upon each such proposed finding and 
conclusion. The reasons for the findings, conclusions and deci- 
sions made shall be stated, and along with the findings, conclu- 
sions and decision, shall become a part of the record in any fur- 
ther appeal. A copy of the decision shall be sent by certified 
mail to the appellant and all intervenors, or their attorneys of 
record. 
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(2) The Director may require, in any designated case, that 
the examiner make only a recommended decision and that such 
decision and the record be submitted to the Director for con- 
sideration. In such instances the Director shall make the initial 
decision which shall constitute the decision of the Bureau, with- 
out prejudice to the right of any party affected to be furnished with 
a copy of the transcript of testimony, as provided in the next 
paragraph, and to appeal to the Secretary in the manner prescribed 
by the rules of practice (Part 221 of this chapter). 

(f) Notice of appeal to the Director; furnishing copies of the 
transcript. Within ten days after the receipt of the decision of the 
examiner any party, including State Director or his representative, 
desiring to appeal to the Director shall file a written notice of his 
intention to appeal and may request a copy of the transcript of 
testimony. Copies of the transcript will be furnished to the State 
Director without charge, and to other appellants and to the inter- 
venors, at a charge of ten cents per folio, except that upon a 
sufficient showing to the examiner, supported by an affidavit, that 
an appellant or intervenor is financially unable to pay such fee, a 
copy will be furnished him without charge. The examiner shall 
include in the record, proof of delivery of the transcript showing 
the date of such delivery. Notice of appeal and request for a copy 
of the transcript shall be filed through the office of the Hearing 
Examiner. 

(g) Appeals to the Director. An appeal from any decision of 
the examiner shall be filed in the Office of the Director, Bureau 
of Land Management, Department of the Interior, Washington 25, 
D. C., together with any brief in support thereof, within thirty 
days after date of receipt of the transcript of testimony, or, if 
the transcript is not requested, within thirty days after receipt 
of the examiner’s decision. Within the same period a copy of 
the appeal and of any brief must be served on each party named 
in the examiner's decision, and upon the State Director, either 
personally or by certified mail. Any party, including the State 
Director, opposing the appeal will be allowed twenty days from 
date of receipt of the copy of the appeal and brief within which to 
file in the Office of the Director a reply brief, a copy of which 
must be served on the appellant(s) in the same period. The 
appeal in other respects shall be made in accordance with the 
rules of practice (Part 221 of this chapter). 

(h) Appeals to the Secretary of the Interior. An appeal from 
the decision of the Director may be made to the Secretary of the 
Interior in accordance with the rules of practice (Part 221 of 
this chapter). 

(i) Effect of decision suspended during appeal. (1) An appeal 
shall suspend the effect of the decision from which it is taken 
pending final action on the appeal. Where the appeal is concerned 


B-11 


with the grazing privileges to be granted under the current 
application, an appellant who was granted grazing privile: res in 
the preceding year may continue to use such privileges pending 
final action on the appeal, unless the decision appealed from 

is made immediately effective, as herein next provided. 

(2) When the orderly administration of the range or other 
public interest so requires, (i) the District Manager may provide 
initially in his decision that it shall be in full force and effect 
pending decision on an appeal therefrom; (ii) the examiner or the 
Director may provide in the decision on an appeal before such 
officer, that it shall be in full force and effect pending decision 
on and further appeal; (iii) the Director or the Secretary may 
provide by interim order that any decision from which an appeal 
is taken shall be in full force and effect pending final decision on 
the appeal. Any action taken by the District Manager pursuant 
to a decision shall be subject to modification or revocation by the 
Examiner, Director, or the Secretary upon an appeal from the 
decision. In order to insure the exhaustion of administrative 
remedies before resort to court action, no decision which at the 
time of its rendition is subject to appeal to a superior authority 
in the Department shall be considered final so as to be agency 
action subject to judicial review under sec. 10(c) of the Adminis- 
trative Procedure Act of June 11, 1946 (60 Stat. 237), unless it 
has been made effective pending a decision on appeal in the 
manner provided in this paragraph. 

(j) Record as basis of decision; definition of record. ‘No 
decision shall be rendered except on consideration of the whole 
record or such portions thereof as may be cited by any party 
or by the State Director and as supported by and in accordance 
with the reliable, probative and substantial evidence. The trans- 
cript of testimony and exhibits, together with all papers and 
requests filed in the proceeding shall constitute the exclusive 
record for decision. | 

(k) Notice and proof of service. Any notice of other document 
required to be served under this section shall be served in 
person or by certified mail sent to the last address of record. 

In all cases where a party is represented by an attorney, such 
attorney will be recognized as fully controlling the same on behalf 
of his client, and service of any document upon such attorney relat- 
ing to the proceedings will be deemed to be service upon the party 
he represents. Proof of such service shall be filed in the same 
office where the notice or document was filed within fifteen days 
after such service, unless filed with the notice or document. 

Proof of service shall consist of the affidavit of the person making 
the personal service, signed acknowledgment of the person served, 
or the certified mail receipt. 
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(1) Effect of substantial compliance. No adjudication of 
grazing privileges will be set aside on appeal, if it appears that 
it is reasonable and that it represents a substantial compliance 
with the provisions of this part. 

x x 


* * 


Sec. 161.12 Procedure for enforcement of rules and regula- 
tions. A grazing license or permit may be suspended, reduced, 
or revoked, or renewal thereof denied for a clearly established 
violation of the terms or conditions of the license or permit, or 
for a violation of the act or of any of the provisions of this part, 
or of any approved special rule. 

= = 


* * 


(e) Disciplinary action for violations; show cause. (1) When- 
ever it appears to the State Director that disciplinary action is 
advisable because of a wilful, grossly negligent, or repeated 
violation, he shall cause a written notice to be served upon the 
licensee or permittee. The notice shall set forth the act or acts 
complained of, specifically referring to the terms, conditions, or 
provisions of the license or permit and the section or sections of 
the Federal Range Code for Grazing Districts, or of the Act 
alleged to have been violated, and an estimate of the amount of 
damages resulting therefrom, including the value of the forage 
consumed as determined in accordance with paragraph (c) (2) 
of this section. The notice will cite the licensee or permittee to 
appear before an examiner of the Bureau of Land Management 
at a designated time and place to show cause why his license, 
permit, or base property qualifications should not be reduced or 
revoked or renewal thereof denied and satisfaction of damages 
made. 

(2) The hearing upon the order to show cause will be conducted 
so far as practicable in the same manner as other hearings before 
an examiner. The evidence shall be confined to the commission of 
the acts charged and the amount of damages, inciuding the value 
of any forage consumed, due the United States. If the alleged 
violation is established to the satisfaction of the examiner, or 
upon the failure, without proper excuse satisfactory to the examiner, 
of the person named in the notice or his representative to appear 
at the hearing, the examiner will render a written decision 
assessing the amount of damages, including the value of any 
forage consumed, as determined in accordance with paragraph (c) 
(2) of this section, and directing the District Manager to suspend, 
reduce, or revoke the license, permit, or base property qualifica- 
tions or to deny renewal, if the facts so warrant. 

* * * * 

(h) Appeals. Appeal from the decision of the examiner to the 
Director and from the Director to the Secretary on any matter 
under this section shall be made in accordance with the applicable 
provisions of Sec. 161.10 and the rules of practice (Part 221 of 
this chapter). 
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QUESTIONS PRESENTED 


In the opinion of appellee North American, the ques- 
tions presented for decision are: 


1. When deciding whether ‘public interests’’ will be 
benefited by an exchange proposed under section 8(b) of 
the Act, is the Secretary precluded from taking into account 
benefits to national defense ?* 


2. Does a pledge of a grazing unit, by the holder of a 
permit to graze on Government-owned lands, prevent the 
United States from disposing of those lands to benefit public 
interests? 


3. Does a permittee’s preference in the issuance of 
permits to graze on Government-owned lands prevent the 
United States from disposing of those lands to benefit pub- 
lic interests? 


4. Is a formal, trial-type hearing required before the 
United States may exchange lands which it owns, in respect 
of which it gratuitously issued temporary grazing privi- 
leges which will end on the disposition?** 


* Throughout, “the Act” means the Taylor Grazing Act (Act of 
June 28, 1934, c. 865, 48 Stat. 1269, as amended; 43 U. S.C. A. 
§315ff.), “the Secretary” means appellee Udall, the Secretary of the 
Interior, and “North American” means appellee North American 
Aviation, Inc. Appendix B contains Chapter 8A of the United States 
Code Annotated, volume 43, which includes the present Act, and 
also the Act as enacted originally in 1934. 

** Not enumerated are questions on which, it is believed, this 
Court will not have to pass. For instance: (a) May this Court, 
under such Supreme Court decisions as Dugan v. Rank, 372 U. S. 
609 (1963), consider any question other than whether the Secretary 
acted beyond his statutory power or whether the manner in which he 
exercised that power was constitutionally void? (b) Under Red 
Canyon Sheep Co. v. Ickes, 69 U. S. App. D. C. 27, 98 F. 2d 308 
(1938), deciding that the holder of grazing privileges has standing 
to sue when no statute authorizes a threatened exchange of Govern- 
ment-owned land, do appellants have standing to sue here, having in 
mind such later decisions as Perkins v. Lukens Stecl Co., 310 U. S. 
113 (1940)? (c) If appellants were held entitled to relief, should 
they be limited to damages under such decisions as Harrisonville v. 
W.S. Dickey Clay Mfg. Co., 289 U. S. 334 (1933) ? 
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of the Interior, 
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North American Aviation, INc., 


Appellees. 
———— 


BRIEF FOR APPELLEE NORTH AMERICAN 
AVIATION, INC. 


COUNTER-STATEMENT OF THE CASE 


The Seeretary found the proposed exchange would bene- 
fit national defense and grazing interests (26-31).* 


1 Numbers in parentheses refer to pages of the Joint Appendix 
unless the context shows otherwise. 


Italics are ours unless otherwise stated. 


North American’s Important Rocket Engine Activities 


North American, an important defense contractor (83- 
84, 101), does a large amount of rocket engine work (102). 


Rocket engines are vital to national defense. Large 
rocket engines, which very few companies in this country 
produce, are needed to propel sizeable missiles and space 
vehicles (102-103). North American’s rocket engines pro- 
vide power for most of this country’s inventory of opera- 
tional ballistic missiles, and have launched most of its 
satellites and deep space probes (88, 102-103). 


The Need for a New North American Test Site 


Advances in rocket engine work depend on constant 
research and development, involving elaborate testing (84- 
85, 103-104). The testing requires special sites, which are 
hard to find (105-106). 


In 1956, realizing its original test site was becoming 
saturated—it is now so crowded that testing there is subject 
to limitations (106, 222)—North American surveyed eleven 
states for another site (85, 106). Finally it chose the 
Nevada area containing the ‘‘selected lands,”’ i.e., the Gov- 
ernment acreage involved herein (85, 106-107). We shall 
call that area the ‘‘area of the selected lands.’” 


The Selected Lands 


The selected lands total 10,807.41 acres (150). They are 
about 35 miles from Reno, ‘‘sufficiently remote and of such 
topography as to practically preclude urban development 
in the foreseeable future’’ (53-54, 151). 


? Appellants’ expression “Monte Cristo Grazing Range” is in- 
accurate and confusing (115-116). 


“Topography generally is rough, rolling and mountain- 
ous’’ with ‘‘few easily accessible areas’’ (157). ‘‘The 
country is rough as cow country goes’’ but ‘‘is used as 
spring and summer cattle range’’ (157). 


The Checkerboard Land Pattern in the Area 
of the Selected Lands 


When public and private ownership are interspersed 
because the Government granted alternate sections to rail- 
roads, the land pattern is commonly called a checkerboard 
(107). Here ‘‘both the offered lands and the selected lands 
are within checkerboard pattern land areas’’ (137). 


A checkerboard pattern impedes development of the 
land (108, 137). The adverse effect has long been felt in 
the area of the selected lands (53). 


North American’s Acquisitions in the Area 
of the Selected Lands 


North American began in 1956 to acquire property in 
the area of the selected lands (85, 107). Its holdings now 
largely surround the Government’s checkerboard sections 
(152, 158).* 


To prevent extensive acreage south of the selected lands 
from falling into adverse hands, North American also ob- 
tained from ranchers named Stead the very valuable right 
of first refusal over their holdings (33-34, 110, 218).* With- 


The properties involved are shown on a map (116), filed 
separately. 

* North American agreed, inter alia, to exclude everyone except 
William M. Stead from grazing on its land in the area, but reserved 
the right to exclude him from “all or any part” thereof by fencing 
off the property (34). Fencing would not entail great expense (110). 
Hence North American would decide whether the land would be 
used transitionally for grazing during its progressive conversion to 
defense work (110). 
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out that right, North American would not have undertaken 
any activity in the area. Thus the Stead agreement facili- 
tated the national defense project which appellants seek to 
block (110, 218). 


The Diminishing Grazing in the Area 
of the Selected Lands 


As the Secretary found, ‘‘the importance of grazing in 
the selected area has been reduced. This is so whether or 
not the exchange is approved’’ (30).5 


North American’s property in the area is being gradu- 
ally converted to defense work (112-113, 117-118, 198-199, 
222), although the conversion has been hampered, and its 
cost increased unduly, while the exchange hangs fire (113, 
118, 218). The installations must be fenced off from graz- 
ing. Hence grazing in the area will decrease further as the 
land is progressively devoted to defense projects (110, 117- 
118, 221-222). 


The Beneficial Elimination of the Checkerboard Pattern 
in the Area of the Selected Lands 


The exchange would eliminate a large checkerboard in 
the area of the selected lands (152). 


Recommending its approval, the local District Manager 
noted that disposition of the checkerboard would have 
‘‘beneficial effects’’ to the district by ‘blocking of an area 
into solid government land . . . giving easier and better 
control over the Federal range already in the area”? (17 5). 


* Appellants refer to a non-existent “assertion that the importance 
of grazing in the selected lands has been reduced” (Br. p. 40). The 
Secretary’s opinion shows he was referring instead to “the area of 
the selected land” (30). 


The Offered Lands 


In exchange for the selected lands, North American 
offered almost twice as much acreage (the ‘‘offered lands’’) 
in another Nevada grazing district (131), ‘‘in an area where 
grazing is and will continue to be the principal land use 
for many years”’ (54). 


The offered lands—which likewise form an undesirable 
checkerboard pattern (54, 137, 142, 169)—contain 20,763.48 
acres (125, 143). 


Although appellants say the ‘‘offered lands are unsuited 
for and cannot now be used for any significant grazing’’ 
(Br. p. 5; also, p. 39), they submitted to the Secretary an 
affidavit in which a man swore on December 16, 1961, that 
he ‘thas grazed livestock on the offered land . . . since 
1938’’ (127). Grazing on the land goes back to about 1880 
(143).° 


Twice the Land Examiner, an experienced appraiser 
(134-135), noted that grazing was the highest use—apart 
from speculation—to which the offered lands could be put 
(145, 167). He valued them at $90,100 and the selected 
lands at $86,400 (134, 166).? 


® Appellants’ reference to the “federal range demand . . . for” 
the offered lands (Br. p. 5) gives an erroneous impression. While 
the lands have no legally enforceable claim to use (i.e., “demand” 
against) the federal range (169), that does not mean they cannot be 
used for grazing. The local District Manager reported the lands 
would help provide “additional forage to satisfy the Class I demand 
in that area” (169). 

7 While appellants complain he gave no weight to the “average 
price” of North American’s acquisitions “in the area of the selected 
lands” (Br. p. 39), the “average price” was for a tremendous amount 
of very diverse land, much of it far superior to the selected lands, 
and therefore “meaningless” (133, 223). Independent appraisers 
retained by North American valued the offered lands as worth much 
more than the selected lands (108, 127). Appellants submitted no 
appraisal but proffered some ineffectual affidavits (127). 


The Beneficial Elimination of the Checkerboard Pattern 
in the Area of the Offered Lands 


Since the lands surrounding the offered lands ‘‘are by 
and large public domain lands,’’ the exchange would elimi- 
nate a second undesirable checkerboard pattern (142). 


The local District Manager advised ‘‘it would be very 
desirable to acquire’’ the offered lands ‘‘under Federal 
ownership to eliminate the very complex land pattern’’ 


(169). 
Appellants’ Ranch 


In 1953, appellants—a Reno accountant and his wife 
(115, 220)—acquired the Monte Cristo ranch (3). They 
own 1,562.27 acres in the area of the selected lands (120). 


What appellants paid for the ranch does not appear. 
In addition to assuming a deed of trust on the land (181), 
they borrowed money secured by a chattel mortgage (194- 
197) which was paid off by November 1959 (210). In July 
1960—two years after North American’s exchange applica- 
tion was filed (120)—they placed another chattel mortgage 
on the personalty (121). The ranch’s current assessed value 
is $16,710 (120).® 


The ranch appears to be marginal (122). Appellants do 
not allege its operations have ever netted them a profit. 
Such as they are, however, those operations would be ad- 
versely affected by the proposed exchange (174). 


§ North American must reimburse appellants for their improve- 
ments on the public domain (63, 121-122). Valued at about $4,200 
(122, 166), nearly all of them were made after North American’s 
application was filed (223). 


The Proceedings in the Department of the Interior 


Although no formal hearing was held, appellants were 
heard at length in the Department of the Interior. 


1. Soon after the exchange application was filed, appel- 
lants filed a formal protest (67-68), and later a brief (125). 
Following a preliminary Nevada Land Office decision that 
the exchange was in the public interest (50-51), appellants 
filed a longer brief (69-83). 


2. The protests were rejected by a later Nevada Land 
Office decision (52-58).® Appellants appealed to the Direc- 
tor, Bureau of Land Management, filing lengthy memo- 
randa therewith (126). The Associate Director affirmed 
(59-66). 


3. Appealing to the Secretary of the Interior, appel- 
lants submitted two long briefs, seven affidavits and one 
other exhibit (38-45, 127-128). They could have sought oral 


argument but did not do so (128). 


4. The Secretary rendered his decision on August 14, 
1962 (21-32). No basis exists for saying appellants were 
‘‘denied access to materials contained in the record upon 
which’’ he ‘“‘based his action’’ (Br. p. 5).?° 


* Protests were also filed by several others (59, 89), but the 
only unresolved controversy is with appellants (107, 219). Nego- 
tiations with appellants—who rejected North American’s offers to 
have a disinterested third person fix a fair figure (111-112, 199-200, 
219, 225-226)—came to naught (109, 218-219). 


10 The “non-public” parts of the file which appellants did not 
examine were “intra-Bureau memoranda” determined by the Asso- 
ciate Director to be “privileged material, the contents of which 
properly could not be disclosed. We recognize that such memo- 
randa cannot be used as a basis for a decision in the LaRue protest” 
(187). 


The Secretary’s Decision 


The Nevada Land Office and the Associate Director 
agreed the exchange would benefit public interests but dif- 
fered on whether national defense interests could be con- 
sidered (52-55, 62-63). 


Resolving that dispute, the Secretary said ‘‘nothing in 
the statutory provision prevents the Department from look- 
ing at the advantages to be gained by the public generally 

. -”? (30). ‘I am of the opinion that, even if there were 
no advantage to acquisition of the offered land, this ex- 
change is within the contemplation of the statutory provi- 
sion ...’’ (30-31). 


But the Secretary did not stop there. He then discussed 
a general policy statement which contemplated benefits to 
grazing interests because of ‘‘compelling reasons to acquire 
the offered lands’’ for long-range programs (31). 


Flatly the Secretary found the exchange would benefit 
grazing interests (31): 


“It appears in this case that acquisition of the 
offered lands would block out holdings of public lands 
and would facilitate the administration and manage- 
ment of the area for grazing purposes. This is 
clearly beneficial to the public interest but whether a 
compelling reason exists, in terms of the policy state- 
ment, for acquiring the offered lands may be subject 
to debate.’’ 


Correctly deciding (as was conceded below) the policy 
statement was not ‘‘a straitjacket,’’ the Secretary con- 
cluded: ‘‘The material before me establishes without much 
question that consummation of the proposed exchange 
would be in the public interest’? (31). 


The Proceedings Below 


Without seeking reargument (128), appellants insti- 
tuted this action and moved for a preliminary injunction 
(1). The Secretary moved for summary judgment before 
answer (46-94). 


Over appellants’ opposition, North American was al- 
lowed to intervene (1). It filed voluminous affidavits on the 
motion for a preliminary injunction (95-176, 217-226) ; after 
appellants cross-moved for summary judgment (177), they 
were submitted in opposition to the cross-motion and in 
support of the Secretary’s motion (227). 


Judge Matthews granted the Secretary’s motion, denied 
appellants’ cross-motion and dismissed the motion for a 
preliminary injunction (239). This appeal followed. 


SUMMARY OF ARGUMENT 


1. The Secretary’s decision is entitled to great weight 
and, under settled principles, will be upheld unless it is 
clearly wrong. It is clearly right. 


2. This exchange will benefit public interests in national 
defense and grazing interests. No decision is needed, there- 
fore, on whether benefits solely to ‘‘private industrial’’ pur- 
poses would satisfy section 8(b) of the Act. Rather the 
issue is whether, when administering that section, the 
Secretary is obliged to disregard public benefits to national 
defense. 


If Congress passed on an exchange directly it would not 
ignore national defense benefits. Nor did it require the 
Secretary, who acts for it, to view proposed exchanges 
myopically. Terms like ‘‘public interests’’ provide a broad 
discretionary standard for weighing all factors, including 
national defense. 
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The immediate context emphasizes the breadth of ““pub- 
lic interests’’ in section 8(b). Non-grazing lands may be 
exchanged thereunder for other non-grazing lands. Origi- 
nally the lands acquired by the Government had to be in a 
grazing district and became part of it. Since 1936, how- 
ever, they may be any privately-owned lands and become 
grazing district land only if they lie in a district. Any 
private owner of such lands, whether a livestock operator or 
not, may be a party to an exchange. 


Other provisions of the Act confirm that *“public inter- 
ests’’ are not limited to grazing interests. When Congress 
had only grazing interests in mind, it talked directly about 
grazing. The Act uses correspondingly broader language 
to denote broader purposes. The comprehensive words 
“‘public interests’’ in section 8(b) plainly permit the Sec- 
retary to consider national defense interests. 


The Act is not concerned solely with grazing interests. 
It seeks to promote the highest use of the public lands. 
The range’s resources serve many non-grazing interests, 
which the Act fosters. Since 1947, indeed, the Secretary 
must take into account, when fixing grazing permit fees, 
the extent to which grazing districts yield non-grazing 
public benefits. 


Land placed in a grazing district is not dedicated to 
grazing for all time. As the Act recognizes, it may be 
disposed of to promote non-grazing interests. Different 
methods of disposition are subject to varying limitations, 
but Congress has broadened rather than limited the Secre- 
tary’s power to dispose of grazing lands by exchange. 


Nothing in the legislative history says the Secretary 
must disregard national defense when passing on ex- 
changes. On the contrary, exchanges were authorized for 
the mutual benefit of those concerned—whether ranchers 
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or not—whenever the Secretary found, in President Roose- 
velt’s words, they would be ‘‘in the best public interests’? 
(54 I. D. 423). National defense is surely among those 
interests. 


Far from being novel, the Secretary’s decision here is 
supported by a line of earlier rulings. No prior decision 
holds to the contrary. Even the obsolete dictum which 
appellants stress—contained in a ruling which Congress 
quickly overruled as violating its original intent, and mis- 
construing a statute that has since been amended substan- 
tially—did not say the Secretary must ignore national 
defense when passing on exchanges. 


Thus the Secretary properly took national defense into 
account when considering the proposed exchange. Statutes 
concerned only with withdrawals by Federal defense agen- 
cies, which deplete the available supply of Government- 
owned land, have no application. 


3. Neither the pledge of their property nor their statu- 
tory preferences give appellants the right to prevent the 
United States from disposing of its own land. Congress 
did not confer on permittees the power to veto exchanges 
that benefit public interests. 


4. No trial-type hearing was necessary. 


The contention that the Act required a trial-type hear- 
ing on an exchange application is an unsound afterthought. 
An unbroken line of departmental decisions holds to the 
contrary. 


Nor did the Constitution compel such a hearing, Gen- 
eralizations about hearings on proceedings to terminate 
‘licenses’’ only obscure the decisive facts. Here the gov- 
ernmental function exercised was not the power, as law- 
maker, to regulate the right to engage in a lawful oceupa- 
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tion. Rather it was the plenary proprietary power to dis- 
pose of the Government’s own land. 


Carefully the Act preserved that proprietary power. 
Grazing permits confer no vested right but are privileges 
that may be withdrawn at any time. Congress did not fetter 
its power to dispose of Government-owned land by gratui- 
tously allowing appellants the temporary privilege of graz- 
ing on that land. No constitutional right to any hearing— 
much less a trial-type hearing—is infringed when that pro- 
prietary power is exercised and, as an incident of its exer- 
cise, the temporary privilege ends. 


The Secretary followed the precedents of over two 
decades in exercising his discretion not to postpone the 
long-delayed exchange further by a trial-type hearing. His 
decision on the merits, which was clearly correct, was 
rendered only after appellants had been heard informally 
at far more length than either the Act or the Constitution 
required. 


I. 


The Secretary’s Decision Is Entitled to Great Weight 
and Will Be Upheld Unless “Clearly Wrong” 


The Seeretary’s decision was eminently correct. So far 
as it is reviewable, however, the question here is whether it 
was ‘‘clearly wrong.’’ 


1. Safarik v. Udall, 113 U. S. App. D. C. 68, 74, 304 F. 
2d 944, 950 (1962), cert. den. Hansen v. Udall, 371 U. S. 
901, reiterated settled principles: ‘‘It is obvious that the 
Secretary of the Interior, in carrying out his functions in 
the administration and management of the public lands, 
must be accorded a wide area of discretion and it is a well- 
recognized rule that administrative action by him will not 
be disturbed by a court unless it is clearly wrong.’”! 


2. Statutory interpretations of administrative officers 
are not conclusive, but their ‘‘expert judgment is entitled, 
as we have said, to great weight.’’ Social Security Board 
v. Nierotko, 327 U. S. 358, 368 (1946). 


1That rule applies whether the administrative action involves 
(1) a question of law solely, Seaton v. Texas Co., 103 U. S. App. 
D. C. 163, 167-168, 256 F. 2d 718, 722-723 (1958); McKenna v. 
Seaton, 104 U. S. App. D. C. 50, 54, 259 F. 2d 780, 784 (1958), 
cert. den, 358 U. S. 835; Safarik v. Udall, supra; cf. California Co. 
v. Udall, 111 U. S. App. D. C. 262, 266, 296 F. 2d 384, 388 (1961), 
or (2) mixed questions of law and fact, Chapman v. Santa Fe 
Pacific Rd. Co., 90 U. S. App. D. C. 34, 38, 198 F. 2d 498, 502 
(1951), cert. den. 343 U. S. 964; Hayes v. Seaton, 106 U. S. App. 
D. C. 126, 128, 270 F. 2d 319, 321 (1959), cert. den. 364 U. S. 814. 

2 See also, ¢.g., County of Marin v. United States, 356 U. S. 412, 
420 (1958) ; Brannan v. Stark, 87 U. S. App. D. C. 388, 392, 185 
F. 2d 871, 875 (1950). affd. 342 U. S. 451 (1952); Savoid v. 
District of Columbia, 110 U. S. App. D. C. 39, 40, 288 F. 2d 851, 
852 n. 5 (1961) ; Born v. Allen, 110 U. S. App. D. C. 217, 223, 291 
F. 2d 345, 351 n. 11 (1960) ; California Co. v. Udall, 111 U. S. App. 
D. C. 262, 266, 296 F. 2d 384, 388 (1961) : Gloss v. Railroad Retire- 
ment Board, 313 F. 2d 568, 569 (C. A. D. C. 1962). 
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3. Appellants argue ‘‘no weight at all should be ac- 
corded an administrative ruling which is challenged in court 
as soon as it is made’’ because it has not ‘‘broadened into 
a settled administrative practice’? (Br. p. 15 n. 7). But 
the Secretary’s decision follows settled practice (infra, 
pp. 27-29). Besides, an administrative interpretation is 
entitled to weight even before it becomes settled.* 


Ketchikan Packing Co. v. Seaton, 105 U. S. App. D. C. 
383, 386, 267 F’. 2d 660, 663 (1959), upheld an order by the 
Seeretary—challenged as soon as made—as a ‘‘reasonable’’ 
statutory interpretation; ‘‘while the Secretary’s interpre- 
tation of the powers conferred upon him is not binding on 
the courts nevertheless it is entitled to considerable 
weight.’’ A more recent example is Safarik v. Udall, 113 
U. S. App. D. C. 68, 74, 304 F. 2d 944, 950 (1962), cert. 
den. Hansen v. Udall, 371 U. S. 9014 


Far from being ‘‘clearly wrong,’’ the Secretary’s deci- 
sion was clearly right. 


5 Davies Warehouse Co. v. Bowles, 321 U. S. 144 (1944), simply 
refused to give conclusive effect to a recent ruling; if Congress had 
intended that it “in effect be final . . . it would not have been at a 
loss for words to say so” (p. 156). Instead of saying the adminis- 
trative interpretation had no weight, the court added: “We do not 
think it should overweigh the considerations we have set forth as 
to the proper construction of the statute” (p. 156). 


4 Colgate-Palmolive-Peet Co. v. United States, 320 U. S. 422 
(1943), held an administrative interpretation “has weight in our 
conclusion, notwithstanding the prompt challenge of the taxpayer 
and others similarly situated” (p. 426). 
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Il. 
The Proposed Exchange Will Benefit Public Interests 


A. The Exchange Will Benefit Vital National 
Defense Interests 


The exchange will enhance North American’s ability 
to develop large rocket engines, which are profoundly im- 
portant to national defense (102-103). 


Public interests benefit by advancing the country’s 
defense capability, and thus ‘‘the safety and well-being of 
the nation ...’’ National Coal Assn. v. Federal Power 
Comm., 89 U. S. App. D. C. 135, 140, 191 F. 2d 462, 467 
(1951).* 

‘¢The public end may be as well or better served through 
an agency of private enterprise than through a department 
of government...’’? Berman v. Parker, 348 U.S. 26, 33-34 
(1954). For instance, public interests benefit by expanding 
a contractor’s facilities to make defense materiel.* 


B. The Exchange Will Benefit Grazing Interests 


The Secretary found ‘acquisition of the offered lands 
would block out holdings of public lands and would facilitate 


1 See also the concurring opinion, 89 U. S. App. D. C. 135, 142, 
191 F. 2d 462, 469-470, and City of Pittsburgh v. Federal Power 
Comm., 99 U. S. App. D. C. 113, 126, 237 F. 2d 741, 754 (1956). 


2“The condemnation of the land for the expansion of the private 
plant is an appropriate means of effecting a public end, namely, the 
making possible of a speedy and successful prosecution of the war 
through enlargement of the nation’s capacity to produce essential 
war materials.” United States v. Marin, 136 F. 2d 388, 389 (9 Cir. 
1943). See also, e.g., United States v. 243.22 Acres of Land, etc., 
129 F. 2d 678 (2 Cir. 1942), cert. den. 317 U. S. 698; United States 
v. Kansas City, Kan., 159 F. 2d 125, 130 (10 Cir. 1946). 
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the administration and management of the area for grazing 
purposes. This is clearly beneficial to the public interest 
. .”’ (31). Exchanges consolidating ownership and elimi- 
nating grazing checkerboard areas benefit grazing inter- 
ests.* 
Enhancing the defense of the United States also benefits 


grazing interests. North American’s rocket engines help 
protect grazers as well as the rest of the country. 


IIl. 


Section 8(b) of the Act Does Not Require the Secretary 
to Ignore Public Interests in National Defense 


No need exists here to determine whether section 8(b) 
authorizes exchanges ‘‘to further private industrial devel- 
opment’’ (Br. p. 8). North American wants the selected 
lands for defense projects—not to make nostrums or bon- 


bons. Whether such ‘‘private industrial’’ purposes would 
benefit public interests is academic here. 


Nor is the issue whether section 8(b) ‘‘can be satisfied’ 
by an exchange merely promoting non-grazing interests 
(Br. p. 12). This exchange would benefit grazing interests 
(supra, pp. 15-16). Whether the benefits redound prin- 


3 See, e.g., Stewart v. Eastern Oregon Land Co., 57 I. D. 95, 99 
(1940) ; William Sharpe and Frank Judd, 59 I. D. 213, 214-215 
(1946) ; Bond v. Harvey, A-24527 (Feb. 24, 1947); Sellers v. 
Smith, A-25749 (Sep. 16, 1949) ; Steele v. Kirby, 60 I. D. 389, 390- 
391 (1950); George E. Tolmie and Robert Houghland, A-26622 
(Oct. 2, 1952) ; Ed Cassity and J. J. Castagno, A-26548 (Dec. 22, 
1952); S. Foster Shimmin and J. D. Critchlow, A-26808 (Dec. 
1, 1953); Glenera Sheehan Hunter, A-27267 (Feb. 29, 1956); 
John R. Ross et al., A-27259 (Mar. 12, 1956). 


17 


cipally to grazing interests is immaterial." The Act made 
the Secretary, not the courts, ‘‘the arbiters of the para- 
mount public interest.’’ United States v. Pierce Auto 
Freight Lines, Inc., 327 U. S. 515, 535-536 (1946) ; see also, 
Minneapolis & St. Louis Ry. Co. v. United States, 361 U.S. 
173, 187-188 (1959). 


The real issue is whether the Secretary was obliged to 
disregard the exchange’s benefits to national defense. 


If Congress passed directly on the proposed exchange, 
it would certainly not ignore benefits to national defense. 
Had Congress wanted the Secretary, who acts for it, to 
consider only narrow grazing interests, it would have 
said so plainly. Instead, it authorized him broadly to make 
exchanges which would benefit ‘‘public interests.”’ 


A. The Breadth of the Term “Public Interests” 


1. No one contends terms like ‘‘public interests’’ confer 
“unlimited or untrammeled authority’’ (Br. p. 13). Doubt- 
less they vary in meaning with their context. But they 
provide a broad standard which ‘‘no doubt leaves wide 
discretion and calls for imaginative interpretation.”? Fed- 
eral Communications Comm. v. RCA Communications, Inc., 
346 U.S. 86, 90 (1953).? 


1In 39 Op. Atty. Gen. 369 (1939), Acting Attorney General 
(later Mr. Justice) Jackson ruled that a Commission authorized to 
purchase lands only to promote navigation or timber production could 
buy land valuable principally for recreational purposes. If “Federal 
control of lands will promote one of the purposes mentioned in the 
statute it may approve their purchase notwithstanding they may be 
‘principally valuable for recreation’’’ (p. 371). 


2 See also, ¢.g., United States v. Detroit & Cleveland Navigation 
Co., 326 U. S. 236, 241 (1945); Harbenito Broadcasting Co. v. 
Federal Communications Comm., 94 U. S. App. D. C. 329, 334, 218 
F. 2d 28, 33 (1954) ; McClatchy Broadcasting Co. v. Federal Com- 
munications Comm., 99 U. S. App. D. C. 195, 198, 239 F. 2d 15, 
18 (1956), cert. den. 353 U. S. 918 (1957). 
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Such terms connote ‘‘a flexible balancing process, in the 
course of which all the factors are weighed prior to final 
determination.’’ Federal Power Comm. v. Federal Gas 
Pipe Line Corp., 365 U. S. 1, 23 (1961). National defense 
is one factor to be weighed. National Coal Assn. v. Federal 
Power Comm., 89 U. S. App. D. C. 135, 140, 142, 191 F. 2d 
462, 467, 469-470 (1951); City of Pittsburgh v. Federal 
Power Comm., 99 U.S. App. D. C. 113, 126, 237 F. 2d 741, 
754-755 (1956) 

2. ‘‘Public interests’? is a very broad term in the con- 
text of public lands, which ‘‘may be leased, sold or given 


away upon such terms and conditions as the public interests 
require.’’ Ruddy v. Rossi, 248 U.S. 104, 106 (1918). 


Congress may first reserve public lands for ‘‘what it 
determines to be national and public purposes’’ and then 
‘‘disestablish a reserve, and devote the property to some 
other national and public purpose.’’ Light v. United States, 
220 U. 8. 523, 537 (1911). 


“‘The method of disposing of property belonging to the 
United States ... must be... one adopted in the public 
interest as distinguished from private or personal ends 

..’? Ashwander v. Tennessee Valley Authority, 297 U.S. 
288, 338 (1936). 


® For state decisions in accord, see, e.g., Re Ark-La Electric 
Cooperative, Inc., 42 PUR (NS) 112, 118 (Ark. Dept. Pub. Util. 
1942) ; Re Lakehead Pipe Line Co., Inc., 99 PUR (NS) 507, 508-509 
(Mich, Pub. Serv. Comm. 1953) ; Re Pennsylvania Rd. Co., 42 PUR 
(NS) 307, 309 (N. J. Bd. Pub. Util. Comm. 1942); Re Tennessee 
Gas & Transmission Co., 40 PUR (NS) 129, 138-139 (Tenn. Rd. 
& Pub. Util. Comm. 1941); Re Motor Transport Co., 48 PUR 
(NS) 118, 124 (Tenn. Rd. & Pub. Util. Comm. 1943); Re Romano. 
55 PUR (NS) 118, 121 (Wash. Dept. Pub. Serv. 1944). 
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In land exchange statutes, the phrase ‘‘ public interests’’ 
does not confer ‘‘a limited power governed by specific 
standards”’ (Br. p. 14) but ‘‘provides a broad discretionary 
standard ...’’ Forest Exchanges, 60 I. D. 232, 233 (1948). 
Long ago, cases involving disposition of public lands noted 
that defense facilities are among the ‘‘great public inter- 
ests.’’? Wilcox v. Jackson, 13 Pet. [38 U. S.] 498, 514 (1839) ; 
see also, United States v. Midwest Oil Co., 236 U. S. 459, 
470-471 (1915). 


B. The Breadth of the Term “Public Interests” 
in Section 8(b) of the Act 
The immediate context emphasizes the breadth of ‘‘pub- 
lic interests’’ in section 8(b). Non-grazing lands may be 
exchanged for other non-grazing lands. 


1. The lands exchanged need not be in a grazing district 
or suitable for grazing. Limitations in that respect, found 
elsewhere in the Act (infra, p. 20), no longer appear in 


section 8(b). 


The Government-owned lands may be either ‘‘surveyed 
grazing district land or . . . unreserved surveyed public 
land in the same State’’ or fifty miles inside the nearest 
State (43 U.S. C. A. §315g(b)). 


Nor need the land acquired by the Government be in a 
grazing district or valuable for grazing. Originally that 
was not so.* But the provision was broadened in 1936. 
Now the offered lands may be “‘any privately owned lands 
within or without the boundaries of a grazing district’’ (43 


* Originally, the offered lands had to be “privately owned lands 
within the exterior boundaries of said grazing district.” Act of June 
28, 1934, c. 865, §8, 48 Stat. 1272. 
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U.S. C. A. §315¢(b)). They do not become grazing district 
lands when located outside a grazing district.® 


2. Congress did not restrict exchanges to ranchers or 
any other limited group. Anyone owning “‘ privately-owned 
lands’’ may be a party to an exchange (infra, p. 26). 


C. The Contrast Between Section 8(b) and 
Other Provisions of the Act 


1. When Congress had grazing in mind, it said so. 


Grazing district lands must be ‘‘chiefly valuable for 
grazing and raising forage crops’’ (section 1; 43 U.S. C. A. 
§315). Other lands must be ‘‘principally valuable for 
grazing’’ (section 13; 43 U. S. C. A. §3151), or ‘‘chiefly 
valuable for grazing purposes’’ (43 U.S. C. A. §315m-1). 


The Secretary may lease certain tracts ‘‘for grazing 
purposes’’ (section 15; 43 U.S. C. A. §315m). State selec- 
tions may not inhibit use of ‘‘the remaining land in such 


district for grazing purposes’’ (section 8(c); 43 U.S. OC. A. 
§315g(c)). 


2. Congress used broader language when it had broader 
purposes than grazing in mind. 


5 Under section 8(d), “lands conveyed to the United States under 
this chapter shall, upon acceptance of title, become public lands, and 
if located within the exterior boundaries of a grazing district they 
shall become a part of the district within the boundaries of which 
they are located” (43 U. S. C. A. §315¢(d)). That too was a 1936 
change. Previously, “lands conveyed to the United States under this 
Act shall, upon acceptance of title, become public lands and parts 
of the grazing district within whose exterior boundaries they are 
located.” Act of June 28, 1934, c. 865, §8, 48 Stat. 1272. 


*“Conceivably under the Act the Secretary might in his discre- 
tion conclude that such lands were more valuable for homesteading 
or other public purposes than for grazing.” Red Canyon Sheep Co. 
v. Ickes, 69 U. S. App. D. C. 27, 33, 98 F. 2d 308, 314 (1938). 
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The Secretary may accept gifts of lands which ‘‘ promote 
the purposes of a district or facilitate the administration 
of the public lands”’ (section 8(a) ; 43 U.S. C. A. §315g(a)). 
and other ‘‘contributions toward the administration, pro- 
tection and improvement of lands’’ (section 9; 43 U.S. C. A. 
§315(h)). 


3. In section 8(b), Congress used even broader language 
in authorizing private exchanges to benefit ‘‘publie inter- 
ests.’? That comprehensive term plainly permits the See- 
retary to consider national defense when passing on a 
proposed exchange. 


D. The Act Seeks to Promote the Highest Use 
of the Public Lands 


Appellants say ‘‘publie interests’’ should be confined to 
“‘the regulation of grazing and conservation of the public 
range’’ (Br. p. 19). But the Act covers many non-grazing 
interests. 


No catalogue of the Act’s purposes is likely to be com- 
plete. Generally, however, the ‘‘Act seeks to provide the 
most beneficial use of the public range and to protect graz- 
ing rights in the districts it creates.’? Hatahley v. United 
States, 351 U. 8. 173, 177 (1956).® 


As a means to that end, grazing districts are authorized 
“to promote the highest use of the public lands pending its 
final disposal’’ (section 1; 48 U. S. C. A. §315). 


™ Red Canyon Sheep Co. v. Ickes, 69 U. S. App. D. C. 27, 33, 
98 F. 2d 308. 314 (1938), did not even purport to list all the Act’s 
purposes: “The purpose of the Act seems to be at lcast twofold.” 


8 The Act’s “primary purpose is to promote the highest and best 
use of public land after adequate consideration of Federal conserva- 
tion and land use programs.” State of California, 67 I. D. 85, 86 
(1960) ; see also, Confederated Band of Ute Indians v. United States, 
112 Ct. Cl. 123, 131 (1948). 
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While its highest use often is grazing, the range pro- 
vides much more than forage for livestock. Its resources 
serve many non-grazing interests which the Act promotes. 


E. The Act Recognizes and Fosters Non-Grazing Public 
Interests in Lands Placed in Grazing Districts 


1. Water is an important range resource. Erosion 
‘jeopardizes the water supply for irrigation, urban con- 
sumption, and other uses.’’ S. Rep. No. 1182, 73d Cong., 2d 
Sess., p. 2 (1934); H. R. Rep. No. 903, 73d Cong., 2d Sess., 
p. 2 (1934).° The Act authorizes the Secretary ‘‘to con- 
tinue the study of erosion and flood control and to perform 
such work as may be necessary amply to protect and re- 
habilitate the areas ...’’ (section 2; 43 U. S. C. A. §315a).° 


2. Minerals are another valuable range resource. Sec- 
tion 6 says ‘‘nothing contained in this chapter shall restrict 
prospecting, locating, developing, mining, entering, leasing, 
or patenting the mineral resources of such districts under 
law applicable thereto’’ (43 U.S. C. A. §315e). 


3. Non-grazing interests in timber and other range 
resources, ‘‘authorized by existing law or laws hereinafter 
enacted,’’ are protected by section 5 of the Act (43 U. S. 
C. A. §315d). Section 1 safeguards the right to utilize the 
range’s wildlife resources (43 U.S. C. A. §315). 


4. Even if these provisions merely preserved “‘rights 
already granted under other public land laws”’ (Br. p. 24)— 
plainly they go further—they would show Congress’ concern 
with non-grazing interests. 


° These reports are hereafter called “Senate Report” and “House 
Report,” respectively. 


10 Section 3 protects “any right to the possession and use of water 
for mining, agriculture, manufacture, or other purposes” previously 
vested or accrued under existing law or “hereafter initiated or ac- 
quired and maintained in accordance with such law” (43 U.S. C. A. 
§315b). 
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Furthermore, they illuminate certain ‘‘objects of such 
grazing districts,’’ z.e., ‘‘to preserve the land and its re- 
sources from destruction or unnecessary injury’’ and ‘‘pro- 
vide for the orderly use, improvement, and development of 
the range’’ (section 2; 43 U. S. C. A. §315a). The ‘‘land 
and its resources’? were not preserved to benefit grazers 
alone. Nor was range ‘‘improvement’’ and ‘‘development’”’ 
undertaken solely in their interest. 


5. In 1945 the Director of Grazing estimated about 
‘one-third of the activities and expenditures for adminis- 
tration by the Grazing Service is in the broad public inter- 
est’’ and the rest ‘‘in the interest of the grazing user.’’ 
Hearings before the Senate Committee on Public Lands 
and Surveys, 79th Cong., 1st Sess., pursuant to S. Res. 
241, p. 6. 


By a 1947 amendment, the Seeretary was directed, when 
fixing fees for grazing permits, to ‘‘take into account the 
extent to which such districts yield public benefits over and 
above those accruing to the users of the forage resources 
for livestock purposes’’ (section 3; 43 U.S. C. A. §315b).7 


Manifestly the Act is not concerned exclusively with 
grazing interests. 


F. The Act Contemplates the Disposition of Grazing 
Lands to Benefit Non-Grazing Public Interests 


Land placed in a grazing district is not dedicated thereto 
forever. Several different methods permit its disposition 
under varying conditions.” 


1. Withdrawals. The Government retains full power 
to withdraw grazing lands to promote non-grazing interests. 
During World War II, ‘‘vast tracts of land in a number of 


11 See the Act of August 6, 1947, c. 507, §1, 61 Stat. 790. 


12 For brevity, we shall use “disposition” to include withdrawal, 
reservation, sale, exchange and other procedures for removing the 
lands from grazing. 


Western States’? were withdrawn from grazing districts 
for defense purposes. 88 Cong. Ree. 5594, 5651-5653 (1942). 
The withdrawals were sustained by the courts and ratified 
by Congress.* 


2. Sales. Unlike exchanges—where the offered lands 
replace the selected lands—sales diminish the Government’s 
available landholdings. Understandably, Congress has au- 
thorized outright sales sparingly (see, e.g., section 14 of the 
original Act, 48 Stat. 1274, and present 43 U.S. C. A. §1171). 


Wholly without merit is the argument that, because 
Congress has not yet given the Secretary additional power 
to sell public lands, his existing power to exchange lands is 
somehow affected (Br. pp. 13, 24-26). Sales and exchanges 
cannot be equated. Besides, existing statutory authority is 
not negatived when Congress fails to pass a new law ex- 
pressly conferring it—much less when it does not grant 
a different authority. 


3. Classification. Since 1936, when Congress expanded 
section 7 of the Act greatly, the Secretary may classify any 
grazing district lands ‘‘more valuable or suitable for any 
other use than for the use provided for under this chapter”’ 


13 Withdrawals to promote national defense were sustained in 
United States v. Midwest Oil Co., 236 U. S. 459 (1915) and, after 
passage of the Act, in Osborne v. United States, 145 F. 2d 892 (9 
Cir. 1944) ; see United States v. Cox, 190 F. 2d 293, 296 (10 Cir. 
1951), cert. den. 342 U. S. 867. To authorize a very limited remedy, 
Congress passed a statute, now 43 U. S. C. A. §315q (see infra, p. 
31), which in effect ratified the withdrawals. United States v. 
Midwest Oil Co., supra; Brooks v. Dewar, 313 U. S. 354, 361 (1941). 

Other provisions recognizing the power to withdraw or reserve 
lands include sections 1, 7, 8(c), 13 and 15 (43 U. S.C. A. §§315, 
315f, 315g(c), 3151, and 315m, respectively) and a section added 
in 1962 (43 U.S. C. A. §315g-1). 


14 See, ¢.g., Gemsco, Inc. v. Walling, 324 U. S. 244, 265 (1945) ; 
United States v. California, 332 U. S. 19, 28 (1947); Wong Yang 
Sung v. McGrath, 339 U. S. 33, 47 (1950) ; United States v. Turley, 
352 U. S. 407, 415 n. 14 (1957). 
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and open them ‘‘for disposal in accordance with such clas- 
sification under applicable public-land laws’’ (43 U.S. C. A. 
§315£) 25 


Doubtless there was ‘‘no reclassification here’’ and sec- 
tion 7 is not an independent ‘‘source of authority for dis- 
position’ (Br. p. 24). But it shows that Congress, far 
from being concerned solely with grazing interests, recog- 
nized that superior non-grazing interests justify removing 
lands from grazing districts. That is the opposite of what 
appellants contend as to section 8(b), which is a ‘‘source 
of authority for disposition.’’ 


4. Exchanges. Congress recognized non-grazing public 
interests throughout the Act. The Seeretary need not 
disregard national defense ‘‘public interests’? when ad- 
ministering section 8(b). 


G. The Legislative History Shows that Exchanges Were 
Authorized “in the Best Public Interests” 


Space does not permit full review of the legislative 
history. A few points must suffice. 


1. No one said the Secretary must ignore non-grazing 
public interests, much less national defense, when consider- 
ing exchanges. 


2. President Roosevelt specifically referred to the ex- 
change provision when approving the Act (54 I. D. 523): 


“The act permits private persons owning lands 
within a district to make exchanges for federally 
owned land outside a grazing district if and when the 
Secretary of the Interior finds it to be in the best 
public interests.”’ 


*5 Previously, section 7 authorized the Secretary only to classify 
grazing district lands “more valuable and suitable for the production 
of agricultural crops than native grasses and forage plants” and open 
them to homestead entry (Act of June 28, 1934, c. 865, §7, 48 Stat. 
1272). 
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The ‘‘best public interests’? go far beyond those of 
grazers and plainly include national defense. 


3. Exchanges were authorized ‘‘for the mutual benefit 
of those concerned’’*—not just the Government and 
‘‘ranchers”’ (Br. p. 21): 


“‘Senator Carey. Would this be possible under 
the act: For railroads to consolidate their lands? 

‘“‘Mr. Havetu. Yes, sir; under this act.... 

“Senator O’Manoney. In other words, any 
owner, private or public, within the district may un- 
der the terms of this bill make an exchange of his 
land? 

“Mr. Havetu. Yes, sir.’”7 


4. Although the Act was a ‘‘comprehensive grazing 
measure’? and designed to conserve the public range, in 
aid of the livestock industry (Br. p. 20), it went further. 
“‘While it will be extremely beneficial to the livestock in- 


16 Before the Act was passed, Secretary Ickes wrote: “Section 
8, recognizing that these districts will necessarily frequently contain 
lands in private ownership or owned by States or railroads, makes 
provision for the Secretary, in his discretion, to make exchanges of 
lands for the mutual benefit of those concerned.” Senate Report, 
p. 6. (When paraphrasing him, the reports used the expression “in 
the interest of consolidating grazing areas” [Senate Report, p. 3; 
House Report. p. 3], since the original Act required the offered lands 
to be inside a grazing district, supra, p. 19). Manifestly all persons 
holding lands “in private ownership,” as well as “States or railroads,” 
could make an exchange. 


17 Hearings before the Senate Public Lands and Survey Com- 
mittee, 73d Cong., 2d Sess., on H. R. 6462, p. 98 (1934). This docu- 
ment is hereafter called “Senate Hearings.’ Repeatedly it was noted 
that railroads could exchange checkerboard lands to consolidate own- 
ership. See, ¢.g., Senate Hearings, pp. 16-17, 96-97: Hearings before 
the House Public Lands Committee, 73d Cong., 1-2 Sess., on H. R. 
6462, p. 91 (1934). 


27 


dustry, it also safeguards the interest of the Nation and 
the public as a whole, in the resources of the public range.”’ 
Senate Report, p. 2; House Report, p. 2. Often the ‘inter- 
est of the Nation’’ requires use of those resources to pro- 
mote national defense. 


5. Referring to the public lands, both reports acknowl- 
edged the Government's ‘‘responsibility, as well as its right, 
to protect and improve them, so that they may be put to the 
highest productive use, to stabilize the livestock industry, 
to protect water-sheds, and check erosion.’’ Senate Report, 
p. 2; House Report, p. 2. 


Here the ‘‘highest productive use’’ of the selected lands 
is to further vital defense work. Nothing in the legislative 
history says the Secretary must ignore that fact. 

H. Many Prior Decisions Support the Secretary’s Ruling 


Far from being ‘‘novel’’ (Br. p- 19), the Secretary’s 


decision is supported by numerous earlier rulings.® 


1. The Prior Decisions. Owen Ault et al., A-27845 
(Mar. 30, 1959), approved an exchange solely because, by 
consolidating land within an Army proving ground, it served 
a ‘‘national defense need”’ (p. 3). 


Leo Zager et al., 60 I. D. 255 (1948), approved an ex- 
change to benefit a non-grazing ‘‘public interest in the 
consolidation under Federal ownership of lands within the 
Joshua Tree National Monument’’ (p. 258)—a historical 
and scientific site. 


18 For convenience, the unreported Interior Department authori- 
ties cited in the text of this section will be handed up to the Court 
on the argument. 


19 Proclamation No. 2193 (Aug. 10, 1936; 50 Stat. 1760), estab- 
lishing the National Monument, recited that “certain public lands in 
the State of California contain historic and prehistoric structures, 
and have situated thereon various objects of historic and scientific 
interest.” Congress had not appropriated funds to acquire private 
lands inside the site (60 I. D., at p. 255). 
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Elbert O. Jensen, 60 I. D. 231 (1948) held: ‘‘The pros- 
pect of improving the administration of a national forest 
might, for example, warrant a finding that the ‘public inter- 
ests will be benefited’ by an exchange under section 8(b) 
of public land within a grazing district for privately owned 
land within the boundaries of the national forest’’ (pp. 
231-232).?° 


George E. Tolmie and Robert Houghland, A-26622 (Oct. 
2, 1952), stressed another non-grazing public interest: ‘‘if 
the exchange is consummated, the selected lands will proba- 
bly be utilized for a purpose bringing the greatest economic 
return and this would be farming”’ (p. 2).”4 


In addition, ‘‘the private exchange provisions of the 
act have been used for purposes of acquiring public lands 


for private land expansion and for industrial and commer- 
cial purposes.’’** 


Furthermore, exchanges have been denied—even when 


they would benefit grazing interests—because the selected 


*0 Appellants’ speculations that no “ranching operation was af- 
fected by the exchange” and no “loss of grazing” might ensue (Br. 
p. 18 n. 11) are beside the point. Section 8(b) authorizes exchanges 
only if there will be an overall affirmative benefit to public interests. 
Non-injury to grazing interests is not an affirmative benefit to public 
interests. The only affirmative benefit instanced in the cases cited 
thus far was to non-grazing public interests. 

21 To the same effect, see Grantsville Soil Conservation District, 
A-27836 (Apr. 14, 1959). 

22 Testimony of the Director of Bureau of Land Management, 
H. R. Rep. No. 1980, 86th Cong., 2d Sess., p. 11 (1960). “We have 
approved many such transactions because it appeared that this was 
the only method for disposition of public lands so that cities, towns, 
and industries might grow” (ibid.). While appellants said below the 
Director “was deploring these exchanges,” (a) it is immaterial 
whether the particular individual liked the practice—the significant 
fact is its existence; (b) what he actually deplored was that “this is a 
most difficult means of providing public lands for this kind of need” 
(sbid.). 
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lands would better serve non-grazing public interests, such 
as public recreation, George Z. Herrell, A-26508 (Jan. 15, 
1953), or home sites.* 


2. The Dictum on Which Appellants Rely. Although 
appellants stress Land Exchange with States under Taylor 
Grazing Act, 55 I. D. 9 (1934), it did not even say—much 
less hold—that national defense must be ignored when 
passing on an exchange. 


(a) The basic question there was whether a State- 
proffered exchange was mandatory. Solicitor Margold 
ruled it was not. Falsely assuming the Act was simply 
one ‘‘to regulate grazing on the public lands’’ (p. 10), he 
said it authorized only ‘‘exchanges which will benefit the 
public interests in regulation of grazing on the public 
range’’ (p. 11). Even if that dictum were the law, this 
exchange would stand; it does benefit grazing interests 
(supra, pp. 15-16). 


(b) Long ago the Margold dictum ceased to have any 
weight. All the later rulings held the other way (supra, 
pp. 27-29).%* The Seeretary’s repudiation of the dictum 
would alone render its weight ‘‘less than substantial.’’ 
Civil Aeronautics Board v. Delta Air Lines, Inc., 367 U.S. 
316, 332 (1961).* 


(ce) So badly did Solicitor Margold misconstrue the 
legislative intent that his ruling was roundly criticized the 
next year, and overruled the year after, as violating Con- 


3 E.9., A, Portland Halle II, A-24300 (Jan. 23, 1947); Miguel 
Echevarria, A-24661 (Oct. 20, 1948); David B. Morgan, A-24365 
(Jul. 23, 1946) ; see Oscar E. Everett et al., 60 1. D. 73, 75-76 (1947). 


*4To bolster the dictum, appellants cite (Br. pp. 17-18) only a 
dictum herein by the Associate Director, who approved the proposed 
exchange. 


5 See also, Campbell v. Brown, 245 F. 2d 662, 666 (5 Cir. 1957). 
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gress’ original intent.** Congress did not approve his 
dictum when repudiating his holding. Nothing shows the 
dictum was even called to its attention. United States v. 
Calamaro, 354 U.S. 351, 359 (1957). 


(d) The statute which the former Solicitor misread 
was amended substantially. Congress neither ‘‘re-enacted 
the entire Section 8’’ (Br. p. 17) nor left the private ex- 
change provision ‘‘virtually untouched”’ (Br. p. 16). 


“<Section 8 was completely revised by the amendatory 
act of June 26, 1936 (49 Stat. 1976).’’ State Applications 
to Exchange Lands under Section 8 of the Taylor Grazing 
Act, 61 I. D. 270, 272 (1954). After overruling the Margold 
ruling by making State exchanges mandatory, Congress 
proceeded ‘‘otherwise to perfect the section.’’? 


Among other things, the 1936 amendment eliminated 
limitations suggesting private exchanges had to benefit 
grazing (supra, pp. 19-20). Concurrently Congress amended 


section 7 ‘‘to make available for private entry lands which 
are more valuable for other purposes than grazing.’’ S. 
Rep. No. 2371, 74th Cong., 2d Sess., p. 2 (1936) ; supra, pp. 
24-25. It underscored the importance of non-grazing inter- 
ests by the 1947 amendment (supra, p. 23). 


The Secretary was eminently correct, and supported by 
a long line of decisions, in declining to ignore the public 
interest in national defense. 


26 Hearings before the Senate Committee on Public Lands and 
Surveys on S. 2539, 74th Cong., 1st Sess., pp. 47, 69 (1935); see 
State Application to Exchange Lands under Section 8 of the Taylor 
Grazing Act, 61 I. D. 270, 273-274 (1954). 


27 “Tt is proposed to amend section 8 so as to make mandatory 
the exchange of lands upon the application of a State owning lands 
within a grazing district, and otherwise to perfect the section.” S. 
Rep. No. 2371, 74th Cong., 2d Sess., p. 2 (1936). Nothing different 
was said in State of California, 60 I. D. 322, 327 (1949) ; appellants’ 
quotation is thoroughly garbled (Br. p. 16 n. 10). 


Iv. 


The Provisions Relating to Withdrawals by Federal 
Defense Agencies Do Not Preclude the Exchange 


1. When a Government agency withdraws grazing lands 
for defense purposes, holders of cancelled grazing permits 
are paid ‘‘out of the funds appropriated or allocated for 
such project’’ such amount that ‘‘the head of the depart- 
ment or agency so using the lands shall determine to be 
fair and reasonable”? (43 U. S. C. A. §315q). 


This limited administrative remedy is exclusive. Con- 
gress provided no such remedy as to exchanges. Appel- 
lants’ reliance on the statute (Br. p. 27) is peculiarly with- 
out merit because North American voluntarily offered to 
pay ‘‘fair and reasonable’’ compensation for their grazing 
privileges (111, 199-200)—indeed, to buy their whole ranch 
at a fair price (90, 111-112, 225-226)—fixed impartially. 


2. Also inapplicable is a 1958 statute, preventing the 
Defense Department from unduly depleting Government- 
owned land, which requires special legislation prior to a 
‘withdrawal, reservation, or restriction’’ of public land 
if over 5,000 acres are withdrawn ‘‘for any one defense 
project or facility of the Department of Defense’’ (43 
U.S. C. A. §156). 


An exchange is involved, not a ‘‘ withdrawal, reservation, 
or restriction.’’ Instead of the Defense Department using 
Government funds for Government facilities on Government 
lands, North American is using its own funds to erect its 


1 Osborne v. United States, 145 F. 2d 892, 894 (9 Cir. 1944); 
United States v. Cox, 190 F. 2d 293, 296 (10 Cir. 1951), cert. den. 
342 U. S. 867. For obvious reasons, Congress did not empower a 
permittee to veto a defense project if his terms were not met. 
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own facilities on its own lands. Finally, the supply of 
public Jand will be inereased, not depleted; the offered 
lands contain twice as much acreage as the selected lands 
(108). 


Vv. 


Appellants’ Pledge Does Not Immunize 
Them Against an Exchange 


The extraordinary argument (Br. pp. 40-42) that appel- 
lants’ pledge (supra, p. 6) prevents the United States from 
exchanging its own lands is an afterthought not raised 
before the Secretary (127). 


Section 3 authorizes the Secretary to issue ‘‘permits to 
graze livestock on such grazing districts’? and says he 
shall not deny ‘‘the renewal of such permit, if such denial 
will impair the value of the grazing unit of the permittee, 
when such unit is pledged as security for any bona fide 


loan’’ (43 U.S. C. A. §315b). 


That provision does not prevent the Government from 
disposing of its own land. It ‘‘assumes the continued 
availability of’? the land in the grazing district. Cf. Trans- 
continent Television Corp. v. Federal Communications 
Comm., 113 U. S. App. D. C. 384, 389, 308 F. 2d 339, 344 
(1962). 


? As an afterthought, the contention should be disregarded. See, 
e.g., Unemployment Compensation Comm. v. Aragon, 329 U. S. 143, 
155 (1946): United States v. Capital Transit Co., 338 U. S. 286, 
291 (1949); Democrat Printing Co. v. Federal Communications 
Comm., 91 U.S. App. D. C. 72, 78, 202 F. 2d 298, 303-304 (1952) ; 
Hennesey v. Securities & Exchange Comm., 285 F. 2d 511, 514 (3 
Cir, 1961). 
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Congress did not place its plenary power to dispose of 
the public lands at the mercy of every permittee. Such a 
profound restraint on alienation would require far more 
explicit language than appears in section 3.? 


The later legislative history (Br. pp. 41-42) means 
nothing? But the original legislative history, which appel- 
lants ignore, shows Congress would not let a permittee block 
disposition of Government lands by pledging his grazing 
unit.* 


2 Chapman v. Sheridan-Wyoming Coal Co., Inc., 338 U. S. 621, 
626-627 (1950); Osborne v. United States, 145 F. 2d 892, 896 (9 
Cir. 1944) ; cf. Reichelderfer v. Quinn, 287 U. S. 315, 321 (1932) ; 
United States v. Grand River Dam Authority, 363 U. S. 229, 235 
(1960). 


3 While some Representatives thought, in 1935, the provision gave 
permittees a “vested right,” the “interpretation placed upon an exist- 
ing statute by a subsequent group of Congressmen who are promoting 
legislation and who are unsuccessful has no persuasive significance 
here.” United States v. Wise, 370 U. S. 405, 411 (1962). For all 
that appears, Congress realized the “vested right” theory was wrong. 


4In 1934, Senator McCarran proposed that “all rights of such 
permittee under this act shall continue and be recognized in the 
holder of such lien so long as said permittee may be an obligor of or 
to any such loaning agency, governmental or private” (78 Cong. 
Rec. 11152). After objection that this “indefinite permit” (78 
Cong. Rec. 11154) would “prevent a homesteader or an occupant or 
a settler from acquiring rights upon the grazing district” (78 Cong. 
Rec. 11154), the Senator submitted language limited to “denial” of 
the “renewal” of such permit (78 Cong. Rec. 11162). With some 
revision (78 Cong. Rec. 12004), it was enacted into law. 
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VI. 
Appellants’ Preferences Have Not Been Violated 


Legal as well as factual errors underlie appellants’ 
rhetoric about the perfectly legitimate Stead agreement 
(supra, pp. 3-4).? 


It is not unlawful to terminate ‘statutory preferred 
grazing’’ privileges and enable ‘persons not so entitled 
to graze exclusively on the lands”? (Br. p. 43). That hap- 
pens whenever grazing district land is disposed of to a 
person holding less than the total preferences. 


The preferences are simply priorities ‘‘given in the 
issuance of grazing permits,’? which are “permits to 
graze livestock on such grazing districts’? (section 3; 43 
U.S. C. A. §315b). Enduring only while the Government- 
owned land remains in the district, preferences do not affect 
disposition of the land. Even a statutory preference to 


acquire Government property conveys no ‘‘interest in the 
property as to deprive the owner of the power to control 
its disposition.’? The Yosemite Valley Case, 15 Wall. [82 
U.8.] 77, 94 (1872)? 


* Appellants say “North American grants the Steads the exclusive 
right to graze on all lands which it now or hereafter may own” in 
the area (Br. p. 43). On the contrary, North American twice specifi- 
cally reserved the right to exclude the Steads from grazing on those 
lands (34). Nor did North American undertake to exclude others 
from grazing on contiguous public lands (Br. p. 44) ; the agreement 
was simply to “exercise all reasonable efforts” in that regard (34). 


* See also. ¢.g., Frisbie v. Whitney, 9 Wall. [76 U. S.] 187 (1869) ; 
Emblen v. Lincoln Land Co., 184 U. S. 660, 664 (1902) ; Russian- 
American Packing Co. v. United States, 199 U. S. $70, 577-878 
(1905) : Haley v. Seaton, 108 U. S. App. D. C. 257, 260-261, 281 F. 
2d 620, 623-624 (1960) : City of Reno v. Southern Pac. Co., 268 Fed. 
751, 759-762 (9 Cir. 1920); Westling v. United States, 60 F. 2d 
398, 403-404 (8 Cir. 1932), app. dism. 288 U. S. 590. 


3d 


Preferences expire when the land passes to a new 
proprietor. Congress gave no permittee the right to veto a 
disposition affecting him or force the new owner to let him 
graze on the land. Questions of power aside, the Secretary 
was not obliged to convert appellants’ temporary grazing 
privileges into easements running with the land. 


McNeil v. Seaton, 108 U. S. App. D. C. 296, 281 F. 2d 
931 (1960), is beside the point. It simply held the Secretary 
could not violate a statutory preference while the Govern- 
ment owned the land. 


Of course the Secretary did not have to discuss appel- 
lants’ unsound contentions about the Stead agreement.? 


Vil. 
No Trial-Type Hearing Was Required 


As appellants were heard at length (supra, p. 7), their 


real complaint is that no formal, trial-type hearing was 
held. None was required. 


A. The Act Does Not Require a Trial-Type Hearing 


The contention that the Act requires a trial-type hearing 
(Br. pp. 28-31) is another unsound afterthought (227-228) 
which is not open here (supra, p. 32 n.1). 


Section 8, dealing with exchanges, says nothing about a 
hearing. It merely requires notice of publication of a con- 


3 To require an agency to “discuss each particular bit of evidence 
presented would be to impose upon it a totally unnecessary burden.” 
Logansport Broadcasting Corp. v. United States, 93 U.S. App. D. C. 
342, 345-346, 210 F. 2d 24, 28 (1954); see also, Mackay Radio & 
Telegraph Co. v. Federal Communications Comm., 68 U. S. App. 
D. C. 336, 340, 97 F. 2d 641, 645 (1938) ; Sayger v. Federal Com- 
munications Comm., 312 F. 2d 352, 356 n. 14 (C. A. D. C. 1962). 
“So long as the agency makes amply clear the factual basis upon 
which it has proceeded, there can be no ground for complaint.” 
Capital Transit Co. v. United States, 97 F. Supp. 614, 621 (D. C. 
D. C. 1951), per Washington, C. J. 
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templated exchange (43 U. S. ©. A. §315¢(d)). By con- 
trast, section 1 specifically requires ‘‘a hearing shall be 
held in the State,’’ after notice, before grazing districts 
are established (43 U.S. C. A. §315). 


Similarly, section 9 provides for ‘‘local hearings on 
appeals from the decisions of the administrative officer in 
charge in a manner similar to the procedure in the land 
department”’ (43 U. S. C. A. §315h). That provision was 
adopted not to require trial-type hearings but to have ap- 
peals heard by ‘‘local people who understand local condi- 
tions.” It does not apply to exchange applications (on 
which no local administrative officer is ‘in charge’’) but 
“only to matters that arise in the administration of grazing 
districts.’’ Steele v. Kirby, 60 I. D. 389, 394 (1950). That 
has always been the law.? 


Had Congress desired to impose a novel procedure and 
require a trial-type hearing before the Government dis- 
posed of its own lands, it would have said so explicitly. The 


Act says nothing of the sort. 


The bill first provided: “The Secretary of the Interior shall 
provide by appropriate rules and regulations for appeals from the 
decision of the administrative officer in charge” (Senate Hearings, 
p. 100). After the suggestion that appeals be administered by the 
local land offices, “people more or less acquainted with this matter” 
and “local people who understand local conditions” (Senate Hear- 
ings, p. 102), the bill was amended to read as the Act now provides 
(78 Cong. Rec. 11150). 


? See, e.9., Stewart v. Eastern Oregon Land Co., 57 I. D. 95, 100 
(1940); George Z. Herrell, A-26508, pp. 1-2 (Jan. 15, 1953) ; 
Glenera Sheehan Hunter, A-27267, p. 4 (Feb. 29, 1956) ; J. D. Critch- 
low ct al., A-27907, p. 2 (Aug. 4, 1959). 

Appellants’ generalizations about hearings in “adjudicatory ac- 
tions involving grazing permits” (Br. p. 29) are incorrect—see E. L. 
Cord, dba El Jiggs Ranch, 64 I. D. 232, 238, 242 (1957)—and beside 
the point (infra, p. 40 n. 9, par. 2; p. 43 and n. 17). 
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B. The Constitution Does Not Require a Trial-Type Hearing 


‘“‘Congress has plenary power to dispose of public 
lands.’’ Ruddy v. Rossi, 248 U. S. 104, 106 (1918). That 
power ‘‘is without limitations.’? United States v. San 
Francisco, 310 U. S. 16, 29 (1940).® 


This plenary power is conferred by the Constitution 
(Art. IV, §3, el. 2, infra, p. Al). To require a trial-type 
hearing first would limit it radically. See the statistics, 
infra, Appendix C. 


1. The Play on the Word ‘‘License.’’ Appellants cite 
nothing holding or saying a trial-type hearing is needed 
before the Government may dispose of its own property. 
Lacking any authority, they resort to glib generalizations 
about proceedings to modify or cancel ‘‘licenses’’ (Br. pp. 
32-36). 


Whether a quasi-judicial hearing must be held, however, 
‘‘cannot be solved by attaching a label to the proceeding 


and placing it in a slot.’? Jordan v. American Eagle Fire 
Ins. Co., 83 U. S. App. D. C. 192, 198, 169 F. 2d 281, 287 
(1948). Especially is that so with so slippery a label as 
“<license.’* 


3 See also, ¢.g., United States v. Gratiot, 14 Pet. [39 U. S.] 526, 
537 (1840) ; Gibson v. Chouteau, 13 Wall. [80 U. S.] 92, 99 (1871) ; 
United States v. California, 332 U. S. 19, 27 (1947) ; Federal Power 
Comm, v. Idaho Power Co., 344 U. S. 17, 21 (1952) ; Alabama v. 
Texas, 347 U.S. 272, 273-274 (1954) ; Ivanhoe Irrigation District 
v. McCracken, 357 U. S. 275, 294-295 (1958); Clackamas County, 
Oregon v. McKay, 96 U. S. App. D. C. 385, 387, 226 F. 2d 343, 345 
(1955), cert. den. 350 U. S. 904. 


+ A “license” to use another’s lands is a “privilege” that “conveys 
no estate or interest, and is revocable at the pleasure of the party 
making it.” De Haro v. United States, 5 Wall. [72 U. S.] 599, 627 
(1866) ; see also, Tips v. United States, 70 F. 2d 525, 526-527 (5 Cir. 
1934) ; Smith v. Royal Ins. Co., 111 F. 2d 667. 670 (9 Cir. 1940). 
No formal hearing is needed to end such a “license.” Sometimes a 
“license” is a right to conduct an occupation or business, granted by 
a purely regulatory agency, but this was not a proceeding to cancel 
such a “license.” See infra, pp. 40-42. 
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2. The Decisive Factors. ‘Cases of this sort involve 
a balancing of competing interests.’’? R.A. Holman & Co. 
v. Securities € Exchange Comm., 112 U. S. App. D. C. 43, 
48, 299 F’. 2d 127, 132 (1962), cert. den. 370 U. 8. 911. The 
critical factors are the ‘‘precise nature’’ of ‘‘the govern- 
ment function involved’’ and ‘‘the private interest that has 
been affected by governmental action.’? Cafeteria é& Res- 
taurant Workers Union v. McElroy, 367 U. S. 886, 895 
(1961) .° 


3. The Governmental Function Involved. ere the 
Government acts as a proprietor. Inapposite are cases, 
such as appellants cite, where its function was purely regu- 
latory. McElroy noted ‘‘the governmental function operat- 
ing here was not the power to regulate or license, as law- 
maker, an entire trade or profession, or to control an entire 
branch of private business . . .’’ (367 U. S., at p. 896). 


While several provisions of the Act regulate grazing, 
section 8(b) calls into play an entirely different function— 
the proprietary power to dispose of public property. 


“For it must be borne in mind that Congress not only 
has a legislative power over the public domain, but it also 
exercises the powers of the proprietor therein.’ United 
States v. Midwest Oil Co., 236 U. S. 459, 474 (1915). Con- 
gress exercises over the Government’s ‘‘own land the rights 
of an ordinary proprietor” and ‘‘may deal with such lands 


5 McElroy held that no hearing was constitutionally required be- 
fore a commanding officer revoked a woman’s license to enter a 
Navy plant, where she worked as a concessionaire’s cook. The dis- 
senters thought some hearing should have been held but did not “mean 
to imply” a full-scale hearing was needed (367 U. S., at p. 900). 


® Accord: Sinclair v. United States, 279 U. S. 263, 297 (1929) ; 
Alabama v. Texas, 347 U. §. 272, 273 (1954). 
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precisely as an individual may deal with his farming prop- 
erty.’ Camfield v. United States, 167 U.S. 518, 524 (1897).7 


This plenary proprietary power is the governmental 
function operating here. As one proprietor, the United 
States will exchange its property with another proprietor 
and ‘‘issue patent’’ thereto (section 8(b); 43 U. S. C. A. 
§315g(b)).° 


The ‘‘governmental function operating’? in McElroy 
likewise was not the power to regulate as lawmaker ‘‘but, 
rather, as proprietor, to manage the internal operation of 
an important federal military establishment’’ (367 U. S., at 
p- 896). ‘‘In that proprietary military capacity, the Federal 
Government ... has traditionally exercised unfettered con- 
trol’’ (ibid.), just as the proprietary power to dispose of 
public lands has traditionally been ‘‘within the unfettered 
discretion of the Congress.’’ Clackamas County, Oregon 
v. McKay, 96 U. S. App. D. C. 385, 387, 226 F. 2d 343, 345 
(1955), cert. den. 350 U. S. 904 (supra, p. 37). 


Here, as in McElroy, the governmental function exer- 
cised is proprietary; the case ‘‘involves the Federal Gov- 
ernment’s dispatch of its own internal affairs’”’ (367 U. S., 
at p. 896). No hearing was therefore required, let alone a 
trial-type hearing.® 


7 Accord: Light v. United States, 220 U. S. 523, 536 (1911); 
United States v. Midwest Oil Co., 236 U. S. 459, 474 (1915); Sin- 
clair v. United States, 279 U. S. 263, 297 (1929) ; Alabama v. Texas, 
347 U. S. 272, 273 (1954). 

§ Disposition by Congress’ agent is “disposition by Congress.” 
United States v. Morrison, 240 U. S. 192, 212 (1916). 

°1. Government contractors who agree to pay the prevailing 
rates of wages, as determined by the Secretary of Labor, are not 
constitutionally entitled to a hearing before his determination is made. 
Alliance Construction Co., Inc. v. United States, 79 Ct. Cl. 730, 732. 
734-735 (1934) ; Gilbert Engineering Corp. v. United States, 82 Ct. 
Cl. 616, 626 (1936). 

(continued on page 40) 
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4. The Private Interest Affected. Here too appellants’ 
‘license’? cases are inapplicable. The ‘‘private interest 
affected,’’ McElroy noted, ‘‘most assuredly was not the 
right to follow a chosen trade or profession’’ (367 U.S., at 
pp. 895-896).?° 


A hearing is not essential because the interest affected 
is valuable or protected against unlawful interference by 
Federal officials. That was the case in McElroy (367 U. S., 
at pp. 897-898). 


(continued from page 39) 

2. The proprietary power to dispose of property implies the 
power to acquire property. /vanhoe Irrigation District v. McCracken, 
557 U.S. 275, 294 (1958). If the intended use is public, “the neces- 
sity and expediency of the taking” are “legislative questions, no matter 
who may be charged with their decision, and a hearing thereon is not 
essential to due process...” Bragg v. Weaver, 251 U. S. 57, 58 
(1919) ; see also, Joslin Mfg. Co. v. Providence, 262 U. S. 668, 678 
(1923) ; Rindge Co. v. County of Los Angeles, 262 U.S. 700, 709 
(1923) ; Georgia v. City of Chattanooga, 264 U. S. 472, 483 (1924) ; 
North Laramie Land Co. v. Hoffman, 268 U. S. 276, 284 (1925) ; 
Combs v. Illinois State Toll Highway Comm., 128 F. Supp. 305, 308- 
310 (N. D. Ill. 1955), affd. 349 U. S. 942; Hoffman v. Stevens, 177 
F. Supp. 898, 904 (M. D. Pa. 1959). 

3. Although a patently discriminatory discharge is improper, a 
Government employee may be discharged without hearing in the 
absence of legislation. See cases cited in McElroy (367 U. S., at 
pp. 896-897). 


10“All that was denied her was the opportunity to work at one 
isolated and specific military installation” (p. 896). That was true 
even though she refused a job elsewhere because “the location was 
inconvenient” (p. 888). Here appellants are simply denied the op- 
portunity to graze livestock on one specific place—the selected lands. 
They may follow any occupation they choose, and graze cattle on 
any land they own or hereafter buy or lease. They should have no 
difficulty in finding other grazing lands if they accept North Ameri- 
can’s generous offers, 
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‘Where it has been possible to characterize that private 
interest (perhaps in oversimplification) as a mere privilege 
subject to the Executive’s plenary power, it has tradition- 
ally been held that notice and hearing are not constitution- 
ally required.’’ Cafeteria d Restaurant Workers Union v. 
McElroy, 367 U. S. 886, 895 (1961).4 


Grazing permits—which ‘‘do not fall within the con- 
ventional category of vested rights in property,’’ Red 
Canyon Sheep Co. v. Ickes, 69 U. 8. App. D. C. 27, 34, 98 
F. 2d 308, 315 (1938), even if ‘‘the fee lands are practically 
worthless without them,’’ United States v. Cox, 190 F. 2d 
293, 295 (10 Cir. 1951), cert. den. 342 U. S. 8671*—are privi- 
leges issued subject to Congress’ plenary power of dispo- 
sition. Steele v. Kirby, 60 I. D. 389, 393 (1950). 

These ‘‘grazing privileges’? are safeguarded only so 
“‘far as consistent with the purposes and provisions of this 
chapter’’ (section 3; 43 U. S. C. A. §315b)—including, of 
course, the exchange provision. The Act expressly reserves 


the Government’s full proprietary rights.* 


11 Tn addition to the cases cited there, see supra, p. 39 n. 9, and 
United States ex rel. Brown v, Lane, 232 U. S. 598 (1914)—when 
Congress authorizes an elected Indian tribal council which the Secre- 
tary may remove for “good cause,” he may remove without notice 
or hearing and “we are unable to perceive any basis whatever for the 
contention that if the statute gives such power it conflicts with the 
Fifth Amendment” (p. 601) ; International Union, etc. v. Bradley, 
75 F. Supp. 394 (D. C. D. C. 1948)—recipients of veterans’ benefits 
“may not be heard to complain of the manner in which” the adminis- 
trative officer “comes into possession of facts necessary to a proper 
administration of law” (p. 398). 


12 By contrast, the mining claims involved in the cases cited (Br. 
p. 37 n. 34) were “property in the fullest sense.” Adams v. Witmer, 
271 F. 2d 29, 33 n. 5 (9 Cir. 1958). 


13 A permit “shall not create any right, title, interest, or estate in 
or to the lands” (section 3; 43 U. S. C. A. §315b). 
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‘‘Although the permits are valuable to the ranchers, 
they are not an interest protected by the Fifth Amendment 
against the taking by the Government who granted them 
with the understanding that they could be withdrawn at 
any time without the payment of compensation.’? United 
States v. Cox, 190 F. 2d 293, 296 (10 Cir. 1951), cert. den. 
342 U.S. 867. 


Appellants’ grazing licenses, ‘‘temporary and _ revo- 
cable’’ (237), were only ‘‘interim grants of privileges.’’ 
E. L. Cord, dba El Jiggs Ranch, 64 I. D. 232, 242 (1957). 
They bestowed only a privilege subject to the Government’s 
unfettered power to dispose of its lands at any time.* No 
hearing at all, much less a trial-type hearing, was needed 
before the Government could exercise that plenary pro- 
prietary power.”® 


4 See also, McNeil v. Seaton, 108 U. S. App. D. C. 296, 299, 
281 F. 2d 931, 934 (1960) ; Osborne v. United States, 145 F. 2d 892, 
896 (9 Cir. 1944) ; United States v. West, 232 F. 2d 694, 698 (9 
Cir. 1956), cert. den. 352 U. S. 834; Oman v. United States, 179 
F. 2d 738, 742 (10 Cir. 1949) ; Fauske v. Dean, 78 S. Dak. 310, 101 
N. W. 2d 769, 772 (1960). But nothing “short of a vested right in 
this land could deprive Congress” of its proprietary right to dispose 
of it, Frisbie v. Whitney, 9 Wall. [76 U. S.] 187, 192-193 (1869), 
for “otherwise the power of Congress over its disposition as public 
land was plenary.” Emblen v. Lincoln Land Co., 184 U. S. 660, 
664 (1902). See also, Haley v. Seaton, 108 U. S. App. D. C. 257, 
260-261, 281 F. 2d 620, 623-624 (1960). 


15 Since neither the Act nor the Constitution required a trial-type 
hearing, the Administrative Procedure Act did not require one. 
Springfield Airport Authority v. Civil Aeronautics Board, 109 U. S. 
App. D. C. 197, 198, 285 F. 2d 277, 278 n. 1 (1960). 

Of course appellants had no right—constitutional or otherwise— 
to conduct a fishing expedition through the Department’s files. 
Miner v. Atlass, 363 U. S. 641 (1960). Besides, there is nothing to 
show the Associate Director’s ruling of privilege was either incorrect 
or prejudicial (supra, p. 7 n. 10). 
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C. It Was Not “Arbitrary” to Have an Informal Hearing 
In not ordering a formal hearing (25-26), the Secretary 
followed unbroken practice. ‘‘The Department has con- 
sistently denied requests for formal hearings in proceed- 
ings concerning the allowance of exchange applications ...’’ 
Glenera Sheehan Hunter, A-27267, p. 4 (Feb. 29, 1956). 


When considering exchanges, the Secretary passes on 
matters of judgment or opinion. ‘‘The comparative desir- 
ability and necessity for the site were matters of legislative 
or administrative determination rather than for a judicial 
finding.’’ United States v. Carmack, 329 U. S. 230, 247 
(1946).1* Informal procedure adduced the facts with far 
less expense and delay. 


A formal hearing would only have protracted this long- 
delayed exchange. The Secretary fairly and correctly re- 


416 Similarly, hearings are not required or held in classification 


proceedings under section 7. State of Wyoming ex rel. Wintermote 
v. McKay, Civil Action No. 2431-55 (D. C. D. C. 1955); Noren v. 
Beck, 199 F. Supp. 708, 710 (S. D. Cal. 1961). 


17 See also supra, p. 40 n. 9 par. 2, and Berman v. Parker, 
348 U. S. 26, 35-36 (1954) ; Maiatico v. United States, 112 U. S. 
App. D. C. 295, 301, 302 F. 2d 880, 886 (1962); United States 
v. Mischke, 285 F. 2d 628, 631-633 (8 Cir. 1961). Likewise “the 
quantity which should be taken is a legislative and not a judicial 
question.” United States v. Gettysburg Electric Ry. Co., 160 U. S. 
668, 685 (1896) ; sec also, Berman v. Parker, supra; Starr v. Nash- 
ville Housing Authority, 145 F. Supp. 498, 503 (M. D. Tenn. 1956), 
affd. 354 U. $.916. The administrative judgment as to the compara- 
tive value of the property acquired and the property disposed of falls 
into the same category; “approval of the value or price, whether 
fixed by agreement or appraisal, cannot be said to be a judicial act. 
What the President decides is not whether the value is reasonable 
as respects the property owner, but reasonable as regards the United 
States.” Shoemaker v. United States, 147 U. S. 282, 301 (1893). 
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solved the basic matters.* He accorded appellants much 
more of a hearing than either the Constitution or the Act 
required. 


Congress gave the Secretary authority to decide whether 
the proposed exchange would benefit public interests. Here, 
as in Asenap v. Huff, 312 F. 2d 358, 359 (C. A. D. C. 1962), 
‘the decision of the Secretary, far from being arbitrary 
and capricious, is amply supported by the record.’’ Instead 
of being ‘‘clearly wrong,’’ the Secretary’s decision to 
approve the exchange was clearly right. 


18 A full answer to appellants’ captious criticisms (Br. pp. 38- 
40) is hardly needed; significantly, they argued in the Department 
the matter of public interest was a question of law (126-127). (a) 
The material submitted showed why North American needed the 
selected lands (83-91, 197-199). Naturally it could not itemize the 
facilities it would erect in future years, especially since Government 
programs “are flexible and subject to change” (86). (b) Land de- 
voted to a test site cannot be used wholly for grazing. Whether graz- 
ing might be transitionally possible on part of the land is immaterial. 
(c)-(4) On these points, see supra, pp. 5-6. (e) How greatly 
appellants would be affected is immaterial. The Department has 
long held “individual cases of hardship or dissatisfaction alone can- 
not be allowed to sway the Department in reaching a decision” (29). 
(f)-(h) The Secretary’s sense was plain even if not expressed with 
the utmost precision. North American had acquired much land in 
the area of the selected lands (26) ; it would take that property out 
of the category of grazing land; grazing would be less important in 
the area than formerly (30)—a plainly correct conclusion (supra, 
p. 4). (i) This point is discussed supra, pp. 34-35, 
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CONCLUSION 


The judgment should be affirmed. 
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Appendix A: Constitutional Provisions Involved 


Article 4, Section 3, Clause 2: The Congress shall have 
Power to dispose of and make all needful Rules and Regu- 
lations respecting the Territory or other Property belong- 
ing to the United States; * ° °. 


Amendment V: * * * nor shall any person * * * be deprived 
of life, liberty or property, without due process of law; nor 
shall private property be taken for public use, without just 
compensation. 


Appendix B: Statutes Involved 


1. The Taylor Grazing Act and Related Provisions, 
as Presently Appearing in 43 United States Code 
Annotated 


CHAPTER 8A.—GRAZING LANDS 


§315. Grazixc Districts; EstTaBLISHMENT; Prior 
Ricuts; Ricuts-or-way; Hearrse anp Notice; Huntixe 
or Fisuine RicHTs 


In order to promote the highest use of the public lands 
pending its final disposal, the Secretary of the Interior is 
authorized, in his discretion, by order to establish grazing 
districts or additions thereto and/or to modify the bound- 
aries thereof, of vacant, unappropriated, and unreserved 
lands from any part of the public domain of the United 
States (exclusive of Alaska), which are not in national 
forests, national parks and monuments, Indian reserva- 
tions, revested Oregon and California Railroad grant lands, 
or revested Coos Bay Wagon Road grant lands, and which 
in his opinion are chiefly valuable for grazing and raising 
forage crops: Provided, That no lands withdrawn or re- 
served for any other purpose shall be included in any such 
district except with the approval of the head of the depart- 
ment having jurisdiction thereof. Nothing in this chapter 
shall be construed in any way to diminish, restrict, or im- 
pair any right which has been heretofore or may be here- 
after initiated under existing law validly affecting the pub- 
lic lands, and which is maintained pursuant to such law 
except as otherwise expressly provided in such sections, nor 
to affect any land heretofore or hereafter surveyed which, 
except for the provisions of this chapter, would be a part of 
any grant to any State, nor as limiting or restricting the 
power or authority of any State as to matters within its 
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jurisdiction. Whenever any grazing district is established 
pursuant to this chapter the Secretary shall grant to owners 
of land adjacent to such district, upon application of any 
such owner, such rights-of-way over the lands included in 
such district for stock-driving purposes as may be necessary 
for the convenient access by any such owner to marketing 
facilities or to lands not within such district owned by such 
person or upon which such person has stock-grazing rights. 
Neither this chapter, nor sections 291—301 of this title, 
commonly known as the ‘‘Stock Raising Homestead Act”’, 
shall be construed as limiting the authority or policy of 
Congress or the President to include in national forests 
public lands of the character described in section 471 of 
Title 16, for the purposes set forth in section 475 of Title 
16, or such other purposes as Congress may specify. Before 
grazing districts are created in any State as herein pro- 
vided, a hearing shall be held in the State, after public 
notice thereof shall have been given, at such location con- 
venient for the attendance of State officials, and the settlers, 
residents, and livestock owners of the vicinity, as may be 
determined by the Secretary of the Interior. No such dis- 
trict shall be established until the expiration of ninety days 
after such notice shall have been given, nor until twenty 
days after such hearing shall be held: Provided, however, 
That the publication of such notice shall have the effect of 
withdrawing all public lands within the exterior boundary 
of such proposed grazing districts from all forms of entry 
of settlement. Nothing in this chapter shall be construed 
as in any way altering or restricting the right to hunt or 
fish within a grazing district in accordance with the laws 
of the United States or of any State, or as vesting in any 
permittee any right whatsoever to interfere with hunting 
or fishing within a grazing district. June 28, 1934, c. 865. 
§1, 48 Stat. 1269, as amended June 26, 1936, c. 842, Title I, 
$1, 49 Stat. 1976; May 28, 1954, e. 243, §2, 68 Stat. 151. 
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§315a. Protection, ADMINISTRATION, REGULATION AND 
ImproveMENT oF Districts; Rutes anp ReGuuations; Stupy 
oF Erosion anp FiLoop Controu; OFFENSES 


The Secretary of the Interior shall make provision for 
the protection, administration, regulation, and improve- 
ment of such grazing districts as may be created under the 
authority of section 315 of this title, and he shall make 
such rules and regulations and establish such service, enter 
into such cooperative agreements, and do any and all things 
necessary to accomplish the purposes of this chapter and 
to insure the objects of such grazing districts, namely, to 
regulate their occupancy and use, to preserve the land and 
its resources from destruction or unnecessary injury, to 
provide for the orderly use, improvement, and development 
of the range; and the Secretary of the Interior is author- 
ized to continue the study of erosion and flood control and 
to perform such work as may be necessary amply to protect 
and rehabilitate the areas subject to the provisions of said 


sections through such funds as may be made available for 
that purpose, and any willful violation of the provisions 
of this chapter or of such rules and regulations thereunder 
after actual notice thereof shall be punishable by a fine of 
not more than $500. June 28, 1934, ¢. 865, §2, 48 Stat. 1270. 


§315b. Grazinc Permits; Fees; Vestep WaTER RicuHTs; 
Permits Not ro Create Ricut in Lanp 


The Secretary of the Interior is authorized to issue or 
cause to be issued permits to graze livestock on such graz- 
ing districts to such bona fide settlers, residents, and other 
stock owners as under his rules and regulations are entitled 
to participate in the use of the range, upon the payment 
annually of reasonable fees in each case to be fixed or deter- 
mined from time to time, and in fixing the amonnt_of such 
fees the Secretary of the Interior shall take into account 
the extent to which such districts yield public benefits over 
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and above those accruing to the users of the forage re- 
sources for livestock purposes. Such fees shall consist of 
a grazing fee for the use of the range, and a range-improve- 
ment fee which, when appropriated by the Congress, shall 
be available until expended solely for the construction, pur- 
chase, or maintenance of range improvements. Grazing 
permits shall be issued only to citizens of the United States 
or to those who have filed the necessary declarations of 
intention to become such, as required by the naturalization 
laws, and to groups, associations, or corporations author- 
ized to conduct business under the laws of the State in 
which the grazing district is located. Preference shall be 
given in the issuance of grazing permits to those within or 
near a district who are landowners engaged in the livestock 
business, bona fide occupants or settlers, or owners of 
water or water rights, as may be necessary to permit the 
proper use of lands, water or water rights owned, occupied, 
or leased by them, except that until J uly 1, 1935, no prefer- 
ence shall be given in the issuance of such permits to any 
such owner, occupant, or settler, whose rights were ac- 
quired between January 1, 1934, and December 31, 1934, 
both dates inclusive, except that no permittee complying 
with the rules and regulations laid down by the Secretary 
of the Interior shall be denied the renewal of such permit, 
if such denial will impair the value of the grazing unit of 
the permittee, when such unit is pledged as sceurity for 
any bona fide loan. Such permits shall be for a period of 
not more than ten years, subject to the preference right of 
the permittees to renewal in the discretion of the Secretary 
of the Interior, who shall specify from time to time num- 
bers of stock and seasons of use. During periods of range 
depletion due to severe drought or other natural causes, 
or in case of a general epidemic of disease, during the life 
of the permit, the Secretary of the Interior is authorized, 
in his discretion to remit, reduce, refund in whole or in 
part, or authorize postponement of payment of grazing 
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fees for such depletion period so long as the emergency 
exists: Provided further, That nothing in this chapter shall 
be construed or administered in any way to diminish or 
impair any right to the possession and use of water for 
mining, agriculture, manufacture, or other purposes which 
has heretofore vested or accrued under existing law validly 
affecting the public lands or which may be hereafter initi- 
ated or acquired and maintained in accordance with such 
law. So far_as consistent with the purposes and provisions 
of this chapter, grazing privileges recognized and acknowl- 
edged shall be adequately safeguarded, but the creation of 
a grazing district or the issuance of a permit pursuant to 
the provisions of this chapter shall not create any right, 
title, interest, or estate in or to the lands. June 28, 1934, 
ce. 865, §3, 48 Stat. 1270, amended Aug. 6, 1947, ¢. 507, $1, 
61 Stat. 790. 


§315¢e. Fences, WELLs, REsErvorrs anp OTHER IMPROVE- 
MENTS; Construction; PERMITS; Partition FENCES 


Fences, wells, reservoirs, and other improvements neces- 
sary to the care and management of the permitted livestock 
may be constructed on the public lands within such grazing 
districts under permit issued by the authority of the See- 
retary, or under such cooperative arrangement as the 
Secretary may approve. Permittees shall be required by 
the Secretary of the Interior to comply with the provisions 
of law of the State within which the grazing district is 
located with respect to the cost and maintenance of parti- 
tion fences. No permit shall be issued which shall entitle the 
permittee to the use of such improvements constructed and 
owned by a prior occupant until the applicant has paid to 
such prior occupant the reasonable value of such improve- 
ments to be determined under rules and regulations of the 
Secretary of the Interior. The decision of the Secretary in 
such cases is to be final and conclusive. June 28, 1934, 
ce. 865, §4, 48 Stat. 1271. 
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§315d. Grazine Stock ror Domestic Purroses; Use oF 
Natvurat Resources 


The Secretary of the Interior shall permit, under regu- 
lations to be prescribed by him, the free grazing within 
such districts of livestock kept for domestic purposes; and 
provided that so far as authorized by existing law or laws 
hereinafter enacted, nothing contained in this chapter shall 
prevent the use of timber, stone, gravel, clay, coal, and other 
deposits by miners, prospectors for mineral, bona fide set- 
tlers and residents, for firewood, fencing, buildings, mining, 
prospecting, and domestic purposes within areas subject to 
the provisions of this chapter. June 28, 1934, ¢. 865, §5, 
48 Stat. 1271. 


§315e. Ricuts or Way; DeveLopment or Minera Re- 
SOURCES 


Nothing contained in this chapter shall restrict the 
acquisition, granting or use of permits or rights-of-way 
within grazing districts under existing law; or ingress or 
egress over the public lands in such districts for all proper 
and lawful purposes; and nothing contained in this chapter 
shall restrict prospecting, locating, developing, mining, 
entering, leasing, or patenting the mineral resources of such 
districts under law applicable thereto. June 28, 1934, e. 
865, §6, 48 Stat. 1272. 


§315f. Homestzap Exrry Wirurn District on Wirn- 
prawn Lanps; CuassIFIcaTIoN; PREFERENCES 


The Secretary of the Interior is hereby authorized, in 
his diseretion, to examine and classify any lands withdrawn 
or reserved by Executive order of November 26, 1934 (num- 
bered 6910), and amendments thereto, and Executive order 
of February 5, 1935 (numbered 6964), or within a grazing 
district, which are more valuable or suitable for the pro- 
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duction of agricultural crops than for the production of 
native grasses and forage plants, or more valuable or 


suitable for any other use than for the use provided for 
under this chapter, or proper for acquisition i mn See 


grant, and to open ack ‘ais to nares selection, or = Toeaén 
for disposal in accordance with such classification under 
a plicable  public-land Taws, except that homestead entries 
Sa not be allowed for tracts exceeding three hundred and 
twenty acres in area. Such lands shall not be subject to 
disposition, settlement, or occupation until after the same 
have been classified and opened to entry: Provided, That 
Tocations and entries under the mining laws sections 181— 
184, 185—188, 189—194, 201, 202—209, 211214, 293, 204 
226, 226d, 226e, 227—229a, 241, 251, and 261—263 of Title 
30 may be made upon such withdrawn and reserved areas 
without regard to classification and without restrictions or 
limitation by any provision of this chapter. Where such 
lands are located within grazing districts reasonable notice 
shall be given by the Secretary < of the Interior to any graz- 
ing permittee of such lands. The applicant, after his 
entry, selection, or location is allowed, shall be entitled to 
the possession and use of such lands: Provided, That upon 
the application of any applicant qualified to make entry, 
selection, or location, under the public-land laws, filed in 
the land office of the proper district, the Seeretary of the 
Interior shall cause any tract to be classified, and such 
application, if allowed by the Secretary of the Interior, 
shall entitle the applicant to a preference right to enter, 
select, or locate such lands if opened to entry as herein 
provided. June 28, 1934, ¢. B55, S% 48 Stat. 1272 as amended 
June 26, 1936, c. $42, Title I, §2, 49 Stat. 1976. 
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§315g¢. Acceptance oF Donations oF Lanp; ExcHaNncE 
or Lanps; Notice or ContTempLatep Excuance; REsERVA- 
TIoN oF Minerats, Easements orn Ricuts oF Use; Fre For 
EXCHANGE 


(a) Where such action will promote the purposes of a 
district or facilitate the administration of the public lands, 
the Secretary is authorized to accept on behalf of the United 
States any lands within or without the exterior boundaries 
of a grazing district as a gift. 


(b) When public interests will be benefited thereby the 
Secretary is authorized to accept on behalf of the United 


States title to any privately owned lands within or without 
the boundaries of a grazing district, and in exchange there- 
for to issue patent for not to exceed an equal value of 
surveyed grazing district land ar of unreserved surveyed 
public land in the same State or within a distance of not 
more than fifty miles within the adjoining State nearest 
the base lands. 


(c) Upon application of any State to exchange lands 
within or without the boundaries of a grazing district the 
Seeretary of the Interior shall, and is hereby, directed to 
proceed with such exchange at the earliest practicable date 
and to cooperate fully with the State to that end, but no 
State shall be permitted to select lieu lands in another 
State. The Secretary of the Interior shall accept on behalf 
of the United States title to any State-owned lands within 
or without the boundaries of a grazing district, and in 
exchange therefor issue patent to surveyed grazing dis- 
trict land not otherwise reserved or appropriated or un- 
appropriated and unreserved surveyed public land; and in 
making such exchange the Secretary is authorized to patent 
to such State, land either of equal value or of equal acreage: 
Provided, That no State shall select public lands in a graz- 
ing district in furtherance of any exchange unless the 
lands offered by the State in such exchange lie within such 
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grazing district and the selected lands lie in a reasonably 
compact body which is so located as not to interfere with 
the administration or value of the remaining land in such 
district for grazing purposes as set forth in this chapter. 


When an exchange is based on lands of equal acreage 
and the selected lands are mineral in character, the patent 
thereto shall contain a reservation of all minerals to the 
United States; and in making exchanges of equal acreage 
the Secretary of the Interior is authorized to accept title 
to offered lands which are mineral in character, with a 
mineral reservation to the State. 


For the purpose of effecting exchanges based on lands of 
equal acreage the identification and area of unsurveyed 
school sections may be determined by protraction or other- 
wise. The selection by the State of lands in lieu of any such 
protracted school sections shall be a waiver of all of its 
right to this chapter. 


(d) Before any such exchange under this section shall 
be effected, notice of the contemplated exchange, describing 
the lands involved, shall be published by the Secretary of 
the Interior once each week for four successive weeks in 
some newspaper of general circulation in the county or 
counties in which may be situated the lands to be accepted, 
and in the same manner in some like newspaper published 
in any county in which may be situated any lands to be 
given in such exchange; lands conveyed to the United States 
under this chapter shall, upon acceptance of title, become 
public lands, and if located within the exterior boundaries 
of a grazing district they shall become a part of the district 
within the boundaries of which they are located: Provided, 
That either party to an exchange based upon equal value 
under this section may make reservations of minerals, ease- 
ments, or rights of use. Where reservations are made in 
lands conveyed either to or by the United States the right 
to enjoy them shall be subject to such reasonable condi- 
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tions respecting ingress and egress and the use of the sur- 
face of the land as may be deemed necessary. Where 
mineral reservations are made by the grantor in lands 
conveyed by the United States, it shall be so stipulated in 
the patent, and any person who prospects for or acquires 
the right to mine and remove the reserved mineral deposits 
may enter and occupy so much of the surface as may be 
required for all purposes incident to the prospecting for, 
mining and removal of the minerals therefrom, and may 
mine and remove such minerals, upon payment to the owner 
of the surface for damages caused to the land and im- 
provements thereon. No fee shall be charged for any 
exchange of land made under this chapter except one-half 
of the cost of publishing notice of a proposed exchange as 
herein provided. June 28, 1934, ¢. 865, §8, 48 Stat. 1272, 
as amended June 26, 1936, ¢. 842, Title I, §3, 49 Stat. 1976; 
June 19, 1948, ¢. 548, §1, 62 Stat. 533. 


§315g—1. Apvpition or Laxps Acqumep Unper Ex- 
CHANGE Provisions or Section 315g To Natioxau Forest 


Lands heretofore or hereafter acquired under section 
315g of this title which are within the exterior boundaries 
of a national forest and which are determined by the 
Seeretary of Agriculture to be suitable for administration 
as a part of the national forest may be set apart and re- 
served by the Secretary of the Interior by public land order 
as part of such national forest. Lands so set apart and 
reserved shall be subject to the laws, rules, and regulations 
applicable to lands set apart and reserved from the public 
domain within such national forest. Pub. L. 87—524, J uly 
9, 1962, 76 Stat. 140. 
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§315h. Co-operation WirH Associations, Lanp Orri- 
CIALS, AND AGENCIES ENGAGED IN CONSERVATION OR PRopa- 
GATION oF Witp Lire; Locan Hearincs on Appreats; Ac- 
CEPTANCE AND USE oF CONTRIBUTIONS 


The Secretary of the Interior shall provide, by suitable 
rules and regulations, for cooperation with local associa- 
tions of stockmen, State land officials, and official State 
agencies engaged in conservation or propagation of wild 
life interested in the use of the grazing districts. The Sec- 
retary of the Interior shall provide by appropriate rules 
and regulations for local hearings on appeals from the 
decisions of the administrative officer in charge in a manner 
similar to the procedure in the land department. The 
Secretary of the Interior shall also be empowered to accept 
contributions toward the administration, protection, and 
improvement of lands within or without the exterior bound- 
aries of a grazing district, moneys so received to be covered 
into the Treasury as a special fund, which is hereby appro- 
priated and made available until expended, as the Secre- 
tary of the Interior may direct, for payment of expenses 
incident to said administration, protection, and improve- 
ment, and for refunds to depositors of amounts contributed 
by them in excess of their share of the cost. June 28, 1934, 
c. 865, §9, 48 Stat. 1273, amended June 19, 1948, ¢. 548, §2, 
62 Stat. 533. 


§315i. Disposrrion or Moneys Receivep; AVAILABILITY 
For IMPROVEMENTS 


Except as provided in sections 315h and 315j of this 
title all moneys received under the authority of this chapter 
shall be deposited in the Treasury of the United States as 
miscellaneous receipts, but the following proportions of the 
moneys so received shall be distributed as follows: (a) 12% 
per centum of the moneys collected as grazing fees under 
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section 315b of this title during any fiscal year shall be paid 
at the end thereof by the Secretary of the Treasury to the 
State in which the grazing districts producing such moneys 
are situated, to be expended as the State legislature of such 
State may prescribe for the benefit of the county or counties 
in which the grazing districts producing such moneys are 
situated: Provided, That if any grazing district is in more 
than one State or county, the distributive share to each 
from the proceeds of said district shall be proportional to 
its area in said district; (b) 25 per centum of all moneys 
collected under section 315m of this title during any fiscal 
year when appropriated by the Congress, shall be available 
until expended solely for the construction, purchase, or 
maintenance of range improvements; and 50 per centum of 
all moneys collected under said section during any fiscal 
year shall be paid at the end thereof by the Secretary of 
the Treasury to the State in which the lands producing such 
moneys are located, to be expended as the State legislature 
of such State may prescribe for the benefit of the county or 
counties in which the lands producing such moneys are 
located: Provided, That if any leased tract is in more than 
one State or county, the distributive share to each from 
the proceeds of said leased tract shall be proportional to its 
area in said leased tract. June 28, 1934, ¢. 865, §10, 48 Stat. 
1273, amended June 26, 1936, c. 842, Title I, §4, 49 Stat. 
1978; Aug. 6, 1947, c. 507, §2, 61 Stat. 790. 


§315j. Appropriation or Moneys Recervep; APprica- 
Tion or Pusiic Laxp Laws ro Inpiay Cepep Lanps; APPLI- 
CATION FoR Minera Tirtte To Lanps 


When appropriated by Congress, 3314 per centum of all 
grazing fees received from each grazing district on Indian 
lands ceded to the United States for disposition under the 
public-land laws during any fiscal year shall be paid at the 
end thereof by the Secretary of the Treasury to the State 


B13 


in which said lands are situated, to be expended as the State 
legislature may prescribe for the benefit of public schools 
and public roads of the county or counties in which such 
grazing lands are situated. And the remaining 6654 per 
centum of all grazing fees received from such grazing lands 
shall be deposited to the credit of the Indians pending final 
disposition under applicable laws, treaties, or agreements. 
The applicable public land laws as to said Indian ceded 
lands within a district created under this chapter shall con- 
tinue in operation, except that each and every application 
for nonmineral title to said lands in a district created under 
this chapter shall be allowed only if in the opinion of the 
Secretary of the Interior the land is of the character suited 
to disposal through the Act under which application is 
made and such entry and disposal will not affect adversely 
the best public interest, but no settlement or occupation of 
such lands shall be permitted until ninety days after allow- 
ance of an application. June 28, 1934, c. 865, §11, 48 Stat. 


1273, amended Aug. 6, 1947, c. 507 §3, 61 Stat. 791. 


§315k. Cooperation Wira GovernmentaL Depart- 
MENTS; CooRDINATION oF Rance ADMINISTRATION 


The Secretary of the Interior is hereby authorized to 
cooperate with any department of the Government in carry- 
ing out the purposes of this chapter and in the coordination 
of range administration, particularly where the same stock 
grazes part time in a grazing district and part time in a 
national forest or other reservation. June 28, 1934, c. 865, 
§12, 48 Stat. 1274. 


§3151 Lanps Unper Nationat Forrest ADMINISTRATION 


The President of the United States is authorized to 
reserve by proclamation and place under national-forest 
administration in any State where national forests may be 
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created or enlarged by Executive order any unappropri- 
ated public lands lying within watersheds forming a part 
of the national forests which, in his opinion, can best be 
administered in connection with existing national-forest 
administration units, and to place under the Interior De- 
partment administration any lands within national forests, 
principally valuable for grazing, which, in his opinion, can 
best be administered under the provisions of this chapter: 
Provided, That such reservations or transfers shall not 
interfere with legal rights acquired under any public-land 
laws so long as such rights are legally maintained. Lands 
placed under the national-forest administration under the 
authority of this chapter shall be subject to all the laws and 
regulations relating to national forests, and lands placed 
under the Interior Department administration shall be sub- 
ject to all public-land laws and regulations applicable to 
grazing districts created under authority of this chapter. 
Nothing in this section shall be construed so as to limit the 
powers of the President (relating to reorganizations in the 
executive departments) granted by sections 124 to 132 of 
Title 5. June 28, 1934, c. 865, §13, 48 Stat. 1274. 


§315m. Lease or Isouatep or DisconnEcTED TRACTS FOR 
Grazinc; PREFERENCES 


The Secretary of the Interior is further authorized, in 
his discretion, where vacant, unappropriated, and unre- 
served lands of the public domain are so situated as not to 
justify their inclusion in any grazing district to be estab- 
lished pursuant to sections 315—3l5m, 315n, 3150 and 
3150—1 of this title, to lease any such lands for grazing pur- 
poses, upon such terms and conditions as the Secretary may 
prescribe: Provided, That preference shall be given to 
owners, homesteaders, lessees, or other lawful occupants of 
contiguous lands to the extent necessary to permit proper 
use of such contiguous lands, except, that when such isolated 
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or disconnected tracts embrace seven hundred and sixty 
acres or less, the owners, homesteaders, lessees, or other 
lawful oceupants of lands contiguous thereto or cornering 
thereon shall have a preference right to lease the whole 
of such tract, during a period of ninety days after such tract 
is offered for lease, upon the terms and conditions pre- 
scribed by the Secretary. Provided further, That when 
public lands are restored from a withdrawal, the Secretary 
may grant an appropriate preference right for a grazing 
lease, license, or permit to users of the land for grazing 
purposes under authority of the agency which had juris- 
diction over the lands immediately prior to the time of their 
restoration. June 28, 1934, c. 865, §15, 48 Stat. 1275, as 
amended June 26, 1936, ¢. 842, Title I, ¢5, 49 Stat. 1978; 
May 28, 1954, ¢. 243, §1, 68 Stat. 151. 


§315m—1. Lease or Strate, County, or Privateiy 
Ownep Lanps; Pertop or Lease; RENTAL 


The Secretary of the Interior in his discretion is au- 
thorized to lease at rates to be determined by him any State, 
county, or privately owned lands chiefly valuable for grazing 
purposes and lying within the exterior boundaries of a 
grazing district when, in his judgment, the leasing of such 
lands will promote the orderly use of the district and aid 
in conserving the forage resources of the public lands 
therein: Provided, That no such leases shall run for a 
period of more than ten years and in no event shall the 
grazing fees paid the United States for the grazing privi- 
leges on any of the lands leased under the provisions of 
this section be less than the rental paid by the United States 
for any such lands: Provided further, That nothing in this 
section shall be construed as authorizing the appropriation 
of any moneys except that moneys heretofore or hereafter 
appropriated for construction, purchase, and maintenance 
of range improvements within grazing districts, pursuant 
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to the provisions of sections 315i and 315j of this title, as 
amended, may be made additionally available by Congress 
for the leasing of land under this section and sections 
315m—2 to 315m—4 of this title. June 23, 1938, ¢. 603, 
§1, 52 Stat. 1033. 


§315m—2. Same; ApmrnistraTion or Leasep Lanps 


The lands leased under sections 315m—1 to 315m—4 of 
this title shall be administered under the provisions of this 
chapter commonly known as the Taylor Grazing Act. June 
23, 1938, c. 603, §2, 52 Stat. 1033. 


§315m—3. Same; Avamasiity or Contriputions RE- 
CEIVED 


Contributions received by the Secretary of the Interior 
under section 315h of this title, toward the administration, 
protection, and improvement of any district shall be addi- 


tionally available for the leasing of lands under sections 
315m—1 to 315m—4 of this title. June 23, 1938, ¢. 603, §3, 52 
Stat. 1033. 


§315m—4. Same; Disposition or Receipts; AVAILABILITY 
ror Leasinc or Lanp 


All moneys received by the Secretary of the Interior in 
the administration of leased lands as provided in section 
315m—2 shall be deposited in the Treasury of the United 
States as miscellaneous receipts, but are hereby made avail- 
able, when appropriated by the Congress, for the leasing 
of lands under sections 315m—1 to 315m—4 of this title and 
shall not be distributed as provided under sections 315i and 
315j of this title. June 23, 1938, c. 603, §4, 52 Stat. 1033. 
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§315n. Stare Porice Power Nor AsripcEp 


Nothing in this chapter shall be construed as restricting 
the respective States from enforcing any and all statutes 
enacted for police regulation, nor shall the police power 
of the respective States be, by this chapter, impaired or 
restricted, and all laws heretofore enacted by the respective 
States or any thereof, or that may hereafter be enacted as 
regards public health or public welfare, shall at all times 
be in full force and effect: Provided, however, That nothing 
in this section shall be construed as limiting or restricting 
the power and authority of the United States. June 28, 
1934, ¢. 865, §16, 48 Stat. 1275. 


§3150—1. Boarp or Grazinc District Apvisors; Com- 
Position; Mretincs; Duties 


In order that the Secretary of the Interior may have 
the benefit of the fullest information and advice concerning 
physical, economic, and other local conditions in the several 
grazing districts, there shall be an advisory board of local 
stockmen in each such district, the members of which shall 
be known as grazing district advisers. Each such board 
shall consist of not less than five nor more than twelve 
members, exclusive of wildlife representatives, one such 
representative to be appointed by the Secretary, in his dis- 
cretion, to membership on each such board. Except for 
such wildlife representatives, the names of the members 
of each district advisory board shall be recommended to 
the Seeretary by the users of the range in that district 
through an election conducted under rules and regulations 
prescribed by the Secretary. No grazing district adviser so 
recommended, however, shall assume office until he has been 
appointed by the Secretary and has taken an oath of office. 
The Secretary may, after due notice, remove any grazing 
district adviser from office if in his opinion such removal 
would be for the good of the service. 
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(b) Each district advisory board shall meet at least 
once annually at a time to be fixed by the Secretary of the 
Interior, or by such other officer to whom the Secretary 
may delegate the function of issuing grazing permits, and 
at such other times as its members may be called by such 
officer. Each board shall offer advice and make a recom- 
mendation on each application for such a grazing permit 
within its district: Provided, That in no case shall any 
grazing district adviser participate in any advice or recom: 
mendation concerning a permit, or an application therefor, 
in which he is directly or indirectly interested. Each board 
shall further offer advice or make recommendations con- 
cerning rules and regulations for the administration of this 
chapter, the establishment of grazing districts and the 
modification of the boundaries thereof, the seasons of use 
and carrying capacity of the range, and any other matters 
affecting the administration of this chapter within the dis- 
trict. Except in a case where in the judgment of the Secre- 
tary an emergency shall exist, the Secretary shall request 
the advice of the advisory board in advance of the promul- 
gation of any rules and regulations affecting the district. 
June 28, 1934, c. 865, §18, as added July 14, 1939, c. 270, 53 
Stat. 1002, and amended 1946 Reorg. Plan No. 3, §403, eff. 
July 16, 1946, 11 F. R. 7876, 60 Stat. 1100. 


§3150—2. Animats anp Equipment ror Frevp Em- 
PLOYEES 


The Secretary of the Interior may require field em- 
ployees of the Bureau of Land Management to furnish 
horses and miscellaneous equipment necessary for the per- 
formance of their official work and may provide at Govern- 
ment expense forage, care, and housing for such animals 
and equipment. Dee. 18, 1942, c. 769, 56 Stat. 1067; 1946 
Reorg. Plan No. 3, §403, eff. July 16, 1946, 11 F. R. 7876, 60 
Stat. 1100. 
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§315p. Excuance or Lanps; Issuance or Patent Sus- 
JECT TO OuTsTANDING LEasE 


The Secretary of the Interior in adjudicating State ex- 
changes, under section 315g of this title, involving lands 
embraced in outstanding leases under section 315m of this 
title issued prior to the filing of the State exchange applica- 
tion, is hereby authorized upon the request of any State to 
issue patent to the State, subject to such outstanding lease: 
Provided, That the United States shall not by reason of the 
issuance of any such patents be required to account to the 
State for any money due and collected prior thereto as rent 
for any part of the then-current annual rental period except 
as was, on August 24, 1937, provided by law. Aug. 24, 1937, 
ce. 744, 50 Stat. 748. 


§315q. WirHprawats or Lanps ror War or NationaL 
DrrENsE Purposes; PayMENTS FoR CANCELLATION OF PERMITS 
or LicENsES 


Whenever use for war or national defense purposes of 
the public domain or other property owned by or under the 
control of the United States prevents its use for grazing, 
persons holding grazing permits or licenses and persons 
whose grazing permits or licenses have been or will be 
canceled because of such use shall be paid out of the funds 
appropriated or allocated for such project such amounts 
as the head of the department or agency so using the lands 
shall determine to be fair and reasonable for the losses 
suffered by such persons as a result of the use of such lands 
for war or national defense purposes. Such payments shall 
be deemed payment in full for such losses. Nothing herein 
contained shall be construed to create any liability not now 
existing against the United States. July 9, 1942, ¢. 500, 56 
Stat. 654, amended May 28, 1948, c. 353, §1, 62 Stat. 277. 
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2. The Taylor Grazing Act, as Originally Enacted 
(Act of June 28, 1934, c. 865, 48 Stat. 1269) 


[CHaprer 865.] 
Aw Act 


To stop injury to the public grazing lands by preventing 
overgrazing and soil deterioration, to provide for their 
orderly use, improvement, and development, to stabilize 
the livestock industry dependent upon the public range, 
and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That in order to promote the highest use of the 
public lands pending its final disposal, the Secretary of the 
Interior is authorized, in his discretion, by order to estab- 
lish grazing districts or additions thereto and/or to modify 
the boundaries thereof, not exceeding in the aggregate an 


area of eighty million acres of vacant, unappropriated, and 
unreserved lands from any part of the public domain of the 
United States (exclusive of Alaska), which are not in na- 
tional forests, national parks and monuments, Indian reser- 
vations, revested Oregon and California Railroad grant 
lands, or revested Coos Bay Wagon Road grant lands, 
and which in his opinion are chiefly valuable for grazing 
and raising forage crops: Provided, That no lands with- 
drawn or reserved for any other purpose shall be included 
in any such district except with the approval of the head of 
the department having jurisdiction thereof. Nothing in this 
Act shall be construed in any way to diminish, restrict, or 
impair any right which has been heretofore or may be 
hereafter initiated under existing law validly affecting the 
public lands, and which is maintained pursuant to such 
law except as otherwise expressly provided in this Act, nor 
to affect any land heretofore or hereafter surveyed which, 
except for the provisions of this Act, would be a part of 


any grant to any State, nor as limiting or restricting the 
power or authority of any State as to matters within its 
jurisdiction. Whenever any grazing district is established 
pursuant to this Act, the Secretary shall grant to owners 
of land adjacent to such district, upon application of any 
such owner, such rights-of-way over the lands included in 
such district for stock-driving purposes as may be neces- 
sary for the convenient access by any such owner to market- 
ing facilities or to lands not within such district owned by 
such person or upon which such person has stock-grazing 
rights. Neither this Act nor the Act of December 29, 1916 
(39 Stat. 862; U.S.C., title 43, sees. 291 and following), 
commonly known as the ‘‘Stock Raising Homestead <Act’’, 
shall be construed as limiting the authority or policy of 
Congress or the President to include in national forests 
public lands of the character described in section 24 of the 
Act of March 3, 1891 (26 Stat. 1103; U.S.C., title 16, sec. 
471), as amended, for the purposes set forth in the Act of 
June 4, 1897 (30 Stat. 35; U.S.C., title 16, sec. 475), or such 
other purposes as Congress may specify. Before grazing 
districts are created in any State as herein provided, a 
hearing shall be held in the State, after public notice thereof 
shall have been given, at such location convenient for the 
attendance of State officials, and the settlers, residents, and 
livestock owners of the vicinity, as may be determined by 
the Secretary of the Interior. No such district shall be 
established until the expiration of ninety days after such 
notice shall have been given, nor until twenty days after 
such hearing shall be held: Provided, however, That the 
publication of such notice shall have the effect of withdraw- 
ing all public lands within the exterior boundary of such 
proposed grazing districts from all forms of entry of settle- 
ment. Nothing in this Act shall be construed as in any way 
altering or restricting the right to hunt or fish within a 
grazing district in accordance with the laws of the United 
States or of any State, or as vesting in any permittee any 
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right whatsoever to interfere with hunting or fishing within 
a grazing district. 


Sec. 2. The Secretary of the Interior shall make pro- 
vision for the protection, administration, regulation, and 
improvement of such grazing districts as may be created 
under the authority of the foregoing section, and he shall 
make such rules and regulations and establish such service, 
enter into such cooperative agreements, and do any and all 
things necessary to accomplish the purposes of this Act 
and to insure the objects of such grazing districts, namely, 
to regulate their occupancy and use, to preserve the land 
and its resources from destruction or unnecessary injury, 
to provide for the orderly use, improvement, and develop- 
ment of the range; and the Secretary of the Interior is 
authorized to continue the study of erosion and flood con- 
trol and to perform such work as may be necessary amply 
to protect and rehabilitate the areas subject to the provi- 
sions of this Act, through such funds as may be made 
available for that purpose, and any willful violation of the 
provisions of this Act or of such rules and regulations there- 
under after actual notice thereof shall be punishable by a 
fine of not more than $500. x 


Sec. 3. That the Secretary of the Interior is hereby au- 
thorized to issue or cause to be issued permits to graze 
livestock on such grazing districts to such bona fide settlers, 
residents, and other stock owners as under his rules and 
regulations are entitled to participate in the use of the 
range, upon the payment annually of reasonable fees in 
each case to be fixed or determined from time to time: 
Provided, That grazing permits shall be issued only to 
citizens of the United States or to those who have filed the 
necessary declarations of intention to become such, as re- 
quired by the naturalization laws and to groups, associa- 
tions, or corporations authorized to conduct business under 
the laws of the State in which the grazing district is located. 


Preference shall be given in the issuance of grazing permits 
to those within or near a district who are landowners en- 
gaged in the livestock business, bona fide occupants or 
settlers, or owners of water or water rights, as may be 
necessary to permit the proper use of lands, water or water 
rights owned, occupied, or leased by them, except that 
until July 1, 1935, no preference shall be given in the issu- 
ance of such permits to any such owner, occupant, or 
settler, whose rights were acquired between January 1, 
1934, and December 31, 1934, both dates inclusive, except 
that no permittee complying with the rules and regulations 
laid down by the Secretary of the Interior shall be denied 
the renewal of such permit, if such denial will impair the 
value of the grazing unit of the permittee, when such unit 
is pledged as security for any bona fide loan. Such permits 
shall be for a period of not more than ten years, subject to 
the preference right of the permittees to renewal in the 
discretion of the Secretary of the Interior, who shall specify 
from time to time numbers of stock and seasons of use. 
During periods of range depletion due to severe drought 
or other natural causes, or in case of a general epidemic 
of disease, during the life of the permit, the Secretary of 
the Interior is hereby authorized, in his discretion to remit, 
reduce, refund in whole or in part, or authorize postpone- 
ment of payment of grazing fees for such depletion period 
so long as the emergency exists: Provided further, That 
nothing in this Act shall be construed or administered in 
any way to diminish or impair any right to the possession 
and use of water for mining, agriculture, manufacturing, or 
other purposes which has heretofore vested or accrued 
under existing law validly affecting the publie lands or 
which may be hereafter initiated or acquired and maintained 
in accordance with such law. So far as consistent with the 
purposes and provisions of this Act, grazing privileges 
recognized and acknowledged shall be adequately safe- 
guarded, but the creation of a grazing district or the issu- 


ance of a permit pursuant to the provisions of this Act 
shall not create any right, title, interest, or estate in or to 
the lands. 


Src. 4. Fences, wells, reservoirs, and other improve- 
ments necessary to the care and management of the per- 
mitted livestock may be constructed on the public lands 
within such grazing districts under permit issued by the 
authority of the Secretary, or under such cooperative ar- 
rangement as the Secretary may approve. Permittees shall 
be required by the Secretary of the Interior to comply with 
the provisions of law of the State within which the grazing 
district is located with respect to the cost and maintenance 
of partitition fences. No permit shall be issued which shall 
entitle the permittee to the use of such improvements con- 
structed and owned by a prior occupant until the applicant 
has paid to such prior oceupant the reasonable value of 
such improvements to be determined under rules and regula- 
tions of the Secretary of the Interior. The decision of the 
Secretary in such cases is to be final and conclusive. 


Sec. 5. That the Secretary of the Interior shall permit, 
under regulations to be prescribed by him, the free grazing 
within such districts of livestock kept for domestic pur- 
poses; and provided that so far as authorized by existing 
law or laws hereinafter enacted, nothing herein contained 
shall prevent the use of timber, stone, gravel, clay, coal, 
and other deposits by miners, prospectors for mineral, bona 
fide settlers and residents, for firewood, fencing, buildings, 
mining, prospecting, and domestic purposes within areas 
subject to the provisions of this Act. 


Sec. 6. Nothing herein contained shall restrict the acqui- 
sition, granting or use of permits or rights-of-way within 
grazing districts under existing law; or ingress or egress 
over the public lands in such districts for all proper and 
lawful purposes; and nothing herein contained shall restrict 
prospecting, locating, developing, mining, entering, leasing, 
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or patenting the mineral resources of such districts under 
law applicable thereto. 


Sec. 7. That the Secretary is hereby authorized, in his 
discretion, to examine and classify any lands within such 
grazing districts which are more valuable and suitable for 
the production of agricultural crops than native grasses 
and forage plants, and to open such lands to homestead 
entry in tracts not exceeding three hundred and twenty 
acres in area. Such lands shall not be subject to settlement 
or occupation as homesteads until after same have been 
classified and opened to entry after notice to the permittee 
by the Secretary of the Interior, and the lands shall remain 
a part of the grazing district until patents are issued there- 
for, the homesteader to be, after his entry is allowed, en- 
titled to the possession and use thereof: Provided, That 
upon the application of any person qualified to make home- 
stead entry under the public-land laws, filed in the land 
office of the proper district, the Seeretary of the Interior 
shall cause any tract not exceeding three hundred and 
twenty acres in any grazing district to be classified, and 
such application shall entitle the applicant to a preference 
right to enter such lands when opened to entry as herein 
provided. 


Sec. 8. That where such action will promote the pur- 
poses of the district or facilitate its administration, the 
Secretary is authorized and directed to accept on behalf 
of the United States any lands within the exterior bounda- 
ries of a district as a gift, or, when public interests will be 
benefited thereby, he is authorized and directed to accept 
on behalf of the United States title to any privately owned 
lands within the exterior boundaries of said grazing district, 
and in exchange therefor to issue patent for not to exceed 
an equal value of surveyed grazing district land or of un- 
reserved surveyed public land in the same State or within a 
distance of not more than fifty miles within the adjoining 


State nearest the base lands: Provided, That before any 
such exchange shall be effected, notice of the contemplated 
exchange, describing the lands involved, shall be published 
by the Secretary of the Interior once each week for four 
successive weeks in some newspaper of general circulation 
in the county or counties in which may be situated the 
lands to be accepted, and in the same manner in some like 
newspaper published in any county in which may be situ- 
ated any lands to be given in such exchange; lands conveyed 
to the United States under this Act shall, upon acceptance 
of title, become public lands and parts of the grazing district 
within whose exterior boundaries they are located: Pro- 
vided further, That either party to an exchange may make 
reservations of minerals, easements, or rights of use, the 
values of which shall be duly considered in determining the 
values of the exchanged lands. Where reservations are 
made in lands conveyed to the United States, the right to 
enjoy them shall be subject to such reasonable conditions 
respecting ingress and egress and the use of the surface 
of the land as may be deemed necessary by the Secretary 
of the Interior. Where mineral reservations are made in 
lands conveyed by the United States, it shall be so stipulated 
in the patent, and any person who acquires the right to 
mine and remove the reserved mineral deposits may enter 
and occupy so much of the surface as may be required for 
all purposes incident to the mining and removal of the min- 
erals therefrom and may mine and remove such minerals, 
upon payment to the owner of the surface for damages 
caused to the land and improvements thereon. Upon appli- 
cation of any State to exchange lands within or without the 
boundary of a grazing district the Secretary of the Interior 
is authorized and directed, in the manner provided for the 
exchange of privately owned lands in this section, to proceed 
with such exchange at the earliest practicable date and to 
cooperate fully with the State to that end, but no State shall 
be permitted to select lieu lands in another State. 
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Sec. 9. The Secretary of the Interior shall provide, by 
suitable rules and regulations, for cooperation with local 
associations of stockmen, State land officials, and official 
State agencies engaged in conservation or propagation of 
wild life interested in the use of the grazing districts. The 
Secretary of the Interior shall provide by appropriate rules 
and regulations for local hearings on appeals from the 
decisions of the administrative officer in charge in a manner 
similar to the procedure in the land department. The Secre- 
tary of the Interior shall also be empowered to accept con- 
tributions toward the administration, protection, and im- 
provement of the district, moneys so received to be covered 
into the Treasury as a special fund, which is hereby appro- 
priated and made available until expended, as the Secretary 
of the Interior may direct, for payment of expenses incident 
to said administration, protection, and improvement, and 
for refunds to depositors of amounts contributed by them 
in excess of their share of the cost. 


Sec. 10. That, except as provided in sections 9 and 11 
hereof, all moneys received under the authority of this Act 
shall be deposited in the Treasury of the United States as 
miscellaneous receipts, but 25 per centum of all moneys 
received from each grazing district during any fiscal year 
is hereby made available, when appropriated by the Con- 
gress, for expenditure by the Secretary of the Interior for 
the construction, purchase, or maintenance of range im- 
provements, and 50 per centum of the money received from 
each grazing district during any fiscal year shall be paid at 
the end thereof by the Secretary of the Treasury to the 
State in which said grazing district is situated, to be ex- 
pended as the State legislature may prescribe for the benefit 
of the county or counties in which the grazing district is 
situated: Provided, That if any grazing district is in more 
than one State or county, the distributive share to each 
from the proceeds of said district shall be proportional to 
its area therein. 
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Sec. 11. That when appropriated by Congress, 25 per 
centum of all moneys received from each grazing district 
on Indian lands ceded to the United States for disposition 
under the public-land laws during any fiscal years is hereby 
made available for expenditures by the Secretary of the 
Interior for the construction, purchase, or maintenance of 
range improvements; and an additional 25 per centum of 
the money received from grazing during each fiscal year 
shall be paid at the end thereof by the Secretary of the 
Treasury to the State in which said lands are situated, to 
be expended as the State legislature may prescribe for the 
benefit of public schools and public roads of the county or 
counties in which such grazing lands are situated. And 
the remaining 50 per centum of all money received from 
such grazing lands shall be deposited to the credit of the 
Indians pending final disposition under applicable laws, 
treaties, or agreements. The applicable public land laws 
as to said Indian ceeded lands within a district created under 
this Act shall continue in operation, except that each and 
every application for nonmineral title to said lands in a 
district created under this Act shall be allowed only if in 
the opinion of the Secretary of the Interior the land is of 
the character suited to disposal through the Act under which 
application is made and such entry and disposal will not 
affect adversely the best public interest, but no settlement 
or occupation of such lands shall be permitted until ninety 
days after allowance of an application. 


Sec. 12. That the Secretary of the Interior is hereby 
authorized to cooperate with any department of the Gov- 
ernment in carrying out the purposes of this Act, and in 
the coordination of range administration, particularly 
where the same stock grazes part time in a grazing district 
and part time in a national forest or other reservation. 


Sec. 13. That the President of the United States is 
authorized to reserve by proclamation and place under 
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national-forest administration in any State where national 
forests may be created or enlarged by Executive order any 
unappropriated public lands lying within watersheds form- 
ing a part of the national forest which, in his opinion, can 
best be administered in connection with existing national- 
forest administration units, and to place under the Interior 
Department administration any lands within national for- 
ests, principally valuable for grazing, which, in his opinion, 
can best be administered under the provisions of this Act: 
Provided, That such reservations or transfers shall not 
interfere with legal rights acquired under any public-land 
laws so long as such rights are legally maintained. Lands 
placed under the national-forest administration under the 
authority of this Act shall be subject to all the laws and 
regulations relating to national forests, and lands placed 
under the Interior Department administration shall be sub- 
ject to all public-land laws and regulations applicable to 
grazing districts created under authority of this Act. Noth- 
ing in this section shall be construed so as to limit the 
powers of the President (relating to reorganizations in the 
executive departments) granted by title 4 of the Act en- 
titled ‘‘An Act making appropriations for the Treasury 
and Post Office Departments for the fiscal year ending June 
30, 1934, and for other purposes’’, approved March 3, 1933. 


Sec. 14. That section 2455 of the Revised Statutes, as 
amended, is amended to read as follows: 


“‘Src. 2455. Notwithstanding the provisions of section 
2357 of the Revised Statutes (U.S.C., title 43, sec. 678) and 
of the Act of August 30, 1890 (26 Stat. 391), it shall be 
lawful for the Secretary of the Interior to order into market 
and sell at public auction, at the land office of the district 
in which the land is situated, for not less than the appraised 
value, any isolated or disconnected tract or parcel of the 
public domain not exceeding seven hundred and sixty acres 
which, in his judgment, it would be proper to expose for 
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sale after at least thirty days’ notice by the land office of 
the district in which such land may be situated: Provided, 
That for a period of not less than thirty days after the 
highest bid has been received, any owner or owners of con- 
tiguous land shall have a preference right to buy the offered 
lands at such highest bid price, and where two or more 
persons apply to exercise such preference right the Seere- 
tary of the Interior is authorized to make an equitable 
division of the land among such applicants, but in no case 
shall the adjacent land owner or owners be required to pay 
more than three times the appraised price: Provided fur- 
ther, That any legal subdivisions of the public land, not 
exceeding one hundred and sixty acres, the greater part of 
which is mountainous or too rough for cultivation, may, in 
the diseretion of the said Seeretary, be ordered into the 
market and sold pursuant to this section upon the applica- 
tion of any person who owns land or holds a valid entry 
of lands adjoining such tract, regardless of the fact that 


such tract may not be isolated or disconnected within the 
meaning of this section: Provided further, That this sec- 
tion shall not defeat any valid right which has already at- 
tached under any pending entry or location. The word 
‘person’ in this section shall be deemed to included corpora- 
tions, partnerships, and associations.’’ 


Sec. 15. The Secretary of the Interior is further au- 
thorized in his discretion, where vacant, unappropriated, 
and unreserved lands of the public domain are situated in 
such isolated or disconnected tracts of six hundred and 
forty acres or more as not to justify their inclusion in any 
grazing district to be established pursuant to this Act, to 
lease any such lands to owners of lands contiguous thereto 
for grazing purposes, upon application therefor by any such 
owner, and upon such terms and conditions as the Seeretary 
may prescribe. 
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Sec. 16. Nothing in this Act shall be construed as re- 
stricting the respective States from enforcing any and all 
statutes enacted for police regulation, nor shall the police 
power of the respective States be, by this Act, impaired or 
restricted, and all laws heretofore enacted by the respective 
States or any thereof, or that may hereafter be enacted as 
regards public health or public welfare, shall at all times 
be in full force and effect: Provided, however, That noth- 
ing in this section shall be construed as limiting or restrict- 
ing the power and authority of the United States. 


Approved, June 28, 1934. 
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3. Public Law 85-337, 72 Stat. 27; 43 U. S.C. A. §156 
(in part) 


Be it enacted by the Senate and House of Represen- 
tatives of the United States of America in Congress as- 
sembled, That, notwithstanding any other provisions of law, 
except in time of war or national emergency hereafter de- 
clared by the President or the Congress, on and after the 
date of enactment of this Act the provisions hereof shall 
apply to the withdrawal and reservation for, restriction of, 
and utilization by, the Department of Defense for defense 
purposes of the public lands of the United States, including 
public lands in the Territories of Alaska and Hawaii: 


Sec. 2. No public land, water, or land and water area 
shall, except by Act of Congress, hereafter be (1) withdrawn 
from settlement, location, sale, or entry for the use of the 
Department of Defense for defense purposes; (2) reserved 
for such use; or (3) restricted from operation of the mineral 
leasing provisions of the Outer Continental Shelf Lands 
Act (67 Stat. 462), if such withdrawal, reservation, or re- 
striction would result in the withdrawal, reservation, or 
restriction of more than five thousand acres in the aggre- 
gate for any one defense project or facility of the Depart- 
ment of Defense since the date of enactment of this Act or 
since the last previous Act of Congress which withdrew, 
reserved, or restricted public land, water, or land and water 
area for that project or facility, whichever is later. 

° . * 
Sec. 5. The Federal Property and Administrative Servi- 


ces Act of 1949 (63 Stat. 377), as amended, is hereby further 
amended by revising section 3 (d) to read as follows: 


““(d) The term ‘property’ means any interest in prop- 
erty except (1) the public domain; lands reserved or dedi- 
cated for national forest or national park purposes; miner- 
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als in lands or portions of lands withdrawn or reserved 
from the public domain which the Secretary of the Interior 
determines are suitable for disposition under the public 
land mining and mineral leasing laws; and lands withdrawn 
or reserved from the public domain except lands or portions 
of lands so withdrawn or reserved which the Secretary of 
the Interior, with the concurrence of the Administrator, 
determines are not suitable for return to the publie domain 
for disposition under the general public-land laws because 
such lands are substantially changed in character by im- 
provements or otherwise; (2) naval vessels of the following 
categories: Battleships, cruisers, aircraft carriers, de- 
stroyers, and submarines; and (3) records of the Federal 
Government.’’ 


Sec. 6. All withdrawals or reservations of public lands 
for the use of any agency of the Department of Defense, 
except lands withdrawn or reserved, specifically as naval 
petroleum, naval oil shale, or naval coal reserves, hereto- 


fore or hereafter made by the United States, shall be 
deemed to be subject to the condition that all minerals, 
including oil and gas, in the lands so withdrawn or re- 
served are under the jurisdiction of the Secretary of the 
Interior and there shall be no disposition of, or exploration 
for, any minerals in such lands except under the applicable 
public land mining and mineral leasing laws: Provided, 
That no disposition of, or exploration for, any minerals in 
such lands shall be made where the Secretary of Defense, 
after consultation with the Secretary of the Interior, deter- 
mines that such disposition or exploration is inconsistent 
with the military use of the lands so withdrawn or reserved. 


Appendix C: Excerpts from the Annual Reports of the 
Secretary of the Interior 1958-1960 


The following excerpts contain the tabulations of ‘‘ Ad- 
judication of Lands’’ cases, Bureau of Land Management, 
appearing in the last three Annual Reports of the Seeretary 
of the Interior containing such statistics. 


Annual Report of the Secretary of the Interior for the 
Fiscal Year Ended June 30, 1958, p. 253: 


pure! 
Auction sales. 
Leases. 


Selections. 

Exchangés. 

Other land title cases. 

Other nomineral leases. 
Ricneeolwaya —— 
Nonmineral land permits. 
Nonmineral resource sales 
Withdrawals and reservations. 
Revocations and restorations. . 


Total... 


Annual Report of the Secretary of the Interior for the 
Fiscal Year Ended June 30, 1959, p. 284: 


Unclosed| New | Reacti- | Cases 
cases cases vated closed 

July 1, | during cases during 
1988 yeur during year 


‘Title transfers: 

Homestead. 

Desert land.. 

Public sales. 
Selections. - 
Exchanges. - 
Lani title cases, ° 
Small tract (unclassified land oe 
Small mace application and drawing (classified 
Small tract (auction). = 
Small tract (options) - 
Recreation und public purposes sales. - 


Total title transfers.......... weeewcecccnnccncese 


Leases and permits: 
Nonmineral leas 


Nonmineral pet 

Nonmineral mater! 

Recreation and public purposes 
Small tract leases. 


Total leases and permits....--ccess2n 


Investigations: 
‘Trespass. 
Other... 


Total investigations..........-. wore 
Other tenure actions: 
Withdrawals and reservations. 
Revocations and restorations. 
Offers of excess land........- 
Total other tenure actions... 


Total... 
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Annual Report of the Secretary of the Interior for the 
Fiscal Year Ended June 30, 1960, p. 238: 


closed 
during 


Cases | Unclosed 


cases, 
June 30, 
960 


tion and public purposes leases. 
Small tract leases. 


Total investigations. 


Other tenure actions: 
Withdrawals and reservations. 
Revocations and restorations. 
Offers of excess land. 


Total other tenure actions. 


Total... 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,711 


W. DALTON LARUE, SR. and JUANITA S. LARUE, 
APPELLANTS 
Vv. 


STEWART L. UDALL, individually and as Secretary of the 
Interior, and NoRTH AMERICAN AVIATION, INC., 
APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR STEWART L. UDALL, SECRETARY 
OF THE INTERIOR, APPELLEE 


OPINION BELOW 


The district court did not write an opinion. 


JURISDICTION 


The jurisdiction of the district court was invoked under 
Title 11, Section 306, of the District of Columbia Code. 
The judgment was filed on March 6, 1963 (Jt. App. 
239). Notice of appeal was filed on March 9, 1963 (Jt. 
App. 240). Jurisdiction of this Court rests on 28 U.S.C. 


sec. 1291. 


(1) 


2 
STATEMENT 


This is an appeal from a judgment affirming the Secre- 
tary of the Interior’s decision approving an exchange of 
public land for privately owned land pursuant to Sec- 
tion 8(b) of the Taylor Grazing Act, 43 U.S.C. sec. 315¢ 
(b). The relevant facts may be summarized as follows: 


In 1956, North American Aviation, Inc., began to ac- 
quire land in the subject area near Reno, Nevada, for 
the purpose of testing and developing rocket engines and 
fuels (Jt. App. 83-87). In connection with this program 
and to consolidate its holdings, North American, on 
July 31, 1958, filed an application to exchange some 
20,000 acres it owned about 100 miles from Reno for the 
10,000 acres of public land here involved, pursuant to the 
exchange provisions set forth in the Taylor Grazing Act, 
43 U.S.C. sec. 815¢(b) (Jt. App. 6, 22, 51A). 

Appellants have since 1953 owned a 1,600-acre ranch 
in the area and have used most of the 10,000 acres here 
involved for grazing their cattle under a license (Jt. 
App. 237) issued under the Taylor Grazing Act, 43 
U.S.C. sec. 315a. Appellants purchased the 1,600 acres 
subject to a deed of trust and note. A balance of $8,700 
apparently remained unpaid on the note as of December 
30, 1959, when the due dates of the last three install- 
ments were extended through 1965 (Jt. App. 190-191). 
In addition, two chattel mortgages appear to be out- 
standing, but the only one relating to range rights was 
made subsequent to the exchange application (Jt. App. 
191-194). 

Appellants protested the exchange (Jt. App. 67-68) on 
the grounds that removing from the public domain most 
of the land on which they grazed cattle under their 
Taylor Grazing Act licenses would destroy their ranching 
operation. 

On November 2, 1960, the local land office approved the 
exchange (Jt. App. 50-51). An appeal to the Director 
of the Bureau of Land Management resulted in affirmance 
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(Jt. App. 58-66) and a final administrative appeal to 
the Secretary of the Interior was affirmed on August 14, 
1962 (Jt. App. 21-32). 

In affirming the exchange, the Secretary found the of- 
fered land to be worth more than the selected land and 
that the purposes for which North American sought the 
exchange were (Jt. App. 28, 26): 


* * * to carry on its program of testing and develop- 
ment in fields in which the Federal Government and 
the public generally have an interest. 


The Secretary then stated (Jt. App. 27): 


I am of the opinion that the benefit to the public 
interests, which is the criterion of the statute, need 
not be related exclusively to conservation of Federal 

\ grazing resources nor need it be shown that a pro- 
| posed exchange will promote range management. 


Accordingly he determined (Jt. App. 31): 


The material before me establishes without much 
question that consummation of the proposed exchange 
would be in the public interest. 


Appellants brought this action against the Secretary 
to enjoin execution of the exchange (Jt. App. 3-20). The 
Secretary filed a motion for summary judgment (Jt. App. 
46) which was granted by the district court on March 6, 
1963 (Jt. App. 289). This appeal followed (Jt. App. 
240). 


STATUTE INVOLVED 


As far as is relevant, Section 8 of the Taylor Grazing 
Act, 48 U.S.C. sec. 315g, provides as follows: 


(a) Where such action will promote the purposes 
of a district or facilitate the administration of the 
public lands, the Secretary is authorized to accept 
on behalf of the United States any lands within or 
without the exterior boundaries of a grazing district 
as a gift. 

(b) When public interests will be benefited there- 
by the Secretary is authorized to accept on behalf of 
the United States title to any privately owned lands 
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within or without the boundaries of a grazing dis- 
trict, and in exchange therefor to issue a patent for 
not to exceed an equal value of surveyed grazing dis- 
trict land or of unreserved surveyed public land in 
the same State or within a distance of not more than 
ty miles within the adjoining State nearest the base 
ands. 

(ec) Upon application of any State to exchange 
lands within or without the boundaries of a grazing 
district the Secretary of the Interior shall, and is 
hereby, directed to proceed with such exchange at 
the earliest practicable date and to cooperate fully 
with the State to that end, but no State shall be 
permitted to select lieu lands in another State. The 
Secretary of the Interior shall accept on behalf of 
the United States title to any State-owned lands 
within or without the boundaries of a grazing dis- 
trict, and in exchange therefor issue patent to sur- 
veyed grazing district land not otherwise reserved or 
appropriated or unappropriated and unreserved sur- 
veyed public land; and in making such exchange the 
Secretary is authorized to patent to such State, land 
either of equal value or of er acreage: PROVIDED, 
That no State shall select public lands in a grazing 
district in furtherance of any exchange unless the 
lands offered by the State in such exchange lie within 
such grazing district and the selected lands lie in a 
reasonably compact body which is so located as not 
to interfere with the administration or value of the 
remaining land in such district for grazing purposes 
as set forth in this Act. 

When an exchange is based on lands of equal acre- 
age and the selected lands are mineral in character, 
the patent thereto shall contain a reservation of all 
minerals to the United States; and in making ex- 
changes of equal acreage the Secretary of the In- 
terior is authorized to accept title to offered lands 
which are mineral in character, with a mineral reser- 
vation to the State. 

For the purpose of effecting exchanges based on 
lands of equal acreage the identification and area of 
unsurveyed school sections may be determined by 
protraction or otherwise. The selection by the State 
of lands in lieu of any such protracted school sec- 
tions shall be a waiver of all of its right to such sec- 
tions. 


5 
SUMMARY OF ARGUMENT 
I 


A. Section 8(b) of the Taylor Grazing Act provides 
that “When public interests will be benefited” the Secre- 
tary of the Interior may consummate an exchange of 
public land within a grazing district for privately owned 
land outside the district provided the offered land is at 
least of equal value. “Public interests” as used in the 
Act certainly includes a benefit to the national defense 
effort and is not limited to a benefit to grazing. This is 
demonstrated by reference to Section 8 in its entirety. 
Section 8(a) of the Act provides for acceptance of gifts 
of land where grazing or land management purposes will 
be benefited. Section 8(c) provides that states may ob- 
tain exchanges even though no benefits will accrue so 
long as no harm to grazing results from the exchange. 
Obviously Section 8(b) is a middle ground with respect 
to the benefits required to be shown. 

B. Under Section 8(b) an exchange may be consum- 
mated if the “public interests will be benefited” despite 
the fact that an individual’s ranching operation will be 
damaged and that the individual holds a revocable license 
to graze on land included within the exchange. This is 
true for the simple reason that the holder of such a license 
has no property right in and to the land covered by the 
license. Section 3 of the Act specifically provides that the 
issuance of a permit “shall not create any right, title, in- 
terest, or estate in or to the lands.” Consequently, the 
fact that an exchange will adversely affect the ranching 
operation does not negate the authority granted the Sec- 
retary of the Interior to exchange the land. This also 
follows from the fact that limitations upon management 
of the public domain should not be implied. 

The fact that the licensee may have mortgaged his land 
to secure a loan made in good faith reliance upon a graz- 
ing permit does not prevent the exchange being made. The 
portion of Section 3 forbidding the Secretary from deny- 
ing a renewal of a permit where the land has been pledged 
as security for a loan relates solely to preferential rights 
between two applicants for grazing rights. 
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II 


A. Congress has not provided for a hearing with re- 
spect to proceedings under Section 8(b) of the Taylor 
Grazing Act. The Administrative Procedure Act does 
not require a hearing as that Act requires a hearing only 
where the agency statute requires a hearing to precede 
agency action. 

Moreover, the determination to be made by the Secre- 
tary of the Interior before an exchange is one of broad 
“public interests.” Consequently, evidence of purely pri- 
vate interests such as could be adduced by a private prot- 
estant would be of no assistance in the determination. 

B. The holder of a revocable license does not have a 
right in the land being exchanged to require a hearing. 
The fact that such a licensee may have “standing” in 
court to question the legality of the exchange does not 
convert the license to a right in the land requiring a hear- 
ing with respect to the disposition of the land. 


ARGUMENT 
I 


Exchange of the Public Land Here Involved for Pri- 
vately Owned Lands Was Authorized By Section 8b of 
the Taylor Grazing Act, 43 U.S.C. sec. 315g¢(b) 


Section 8(b) of the Taylor Grazing Act provides: 


When public interests will be benefited thereby 
the Secretary is authorized to accept on behalf of 
the United States title to any privately owned lands 
within or without the boundaries of a grazing dis- 
trict, and in exchange therefor to issue a patent for 
not to exceed an equal value of surveyed grazing dis- 
trict land or of unreserved surveyed public land in 
the same State or within a distance of not more 
than fifty miles within the adjoining State nearest 
the base lands. 


It is clear from the words of the statute that if “public 
interests will be benefited” by the proposed exchange 
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and the land offered is of equal or greater value, the ex- 
change is authorized. The use of the selected land pro- 
posed by North American is for the development and 
testing of rocket engines and fuels in connection with the 
national defense effort of the United States (Statement, 
supra, p. $y. There can be no serious question but 
that the “public interests will be benefited thereby” and 
the Secretary has so found (Statement, supra, p. 3). 
The Secretary has also found that the land offered in 
exchange is worth more than the public land involved 
(Statement, supra, p. 3). Thus, the conditions of the 
statute have been met and the exchange is authorized. 
We now turn to the particular contentions of appellants. 


A. The “public interests” referred to in the statute are 
not limited to grazing interests.—On its face, Section 
8(b) contains no language from which such a limitation 
can be implied and, when the whole of Section 8 is read, 
it is apparent that “public interests” in Section 8(b) 
means any public interests. 

Section 8(a) authorizes the Secretary to accept dona- 
tions of land where “such action will promote the pur- 
poses of a district or facilitate the administration of the 
public lands.” Thus a benefit to grazing or public land 
management must be shown to warrant acceptance of 
a gift of land with the concommitant responsibility. It is 
eminently reasonable to limit the authority to accept 
donations of land to be used for grazing purposes under 
the Act as distinguished from use for other federal pur- 
poses by the Department of the Interior or other De- 
partments or agencies. 

On the other hand, when a state applies to exchange 
lands under Section 8(c), no benefits at all need be 
shown to authorize the exchange, and the Secretary has 
no discretion but must make the exchange. Instead of an 
affirmative benefit as a condition precedent, the only 
qualification is that the exchange not “interfere with the 
administration or value of the remaining land in the dis- 
trict.” The benefit limitation may well have been omitted 
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here as unnecessary, since the application of the State 
necessarily showed a public interest. 

Section 8(b) quite apparently occupies a midway posi- 
tion between the two extremes. Thus, unlike Section 
8(c), a benefit must be shown but, unlike the particular 
benefit to grazing or land management required by Sec- 
tion 8(a), only a general public benefit is required. Any 
other reading of Section 8(b) would ignore the gradations 
set up within the entire Section 8. 

None of the legislative history urged by appellants 
(Br. 19-24) in support of their narrow interpretation 
of “public interests” has any relation to the section in 
question, but deals with the general scope of the Taylor 
Grazing Act. It should be noted, however, that other 
sections of the Act also deal with matters other than 
grazing, e.g., Sections 6 and 7. And throughout the Act, 
management of this public property is a broad considera- 
tion. Carl v. Udall, U.S.App.D.C. , 309 F.2d 
653 (1962). 

Appellants’ reliance (Br. 14-19) on the 1934 opinion 
of a former Solicitor of the Department of the Interior 
is misplaced. That opinion was prepared before Section 
8 was amended to set forth the clearly specified grada- 
tions of benefits required to be shown. Prior to that 
amendment, the substance of Sections 8(a) and 8(b) was 
contained in a single sentence beginning with the phrase 
“Where such action will promote the purposes of a dis- 
trict or facilitate its administration.” This may, as sug- 
gested in the Secretary’s opinion (Jt. App. 28), have 
caused the Solicitor to misinterpret the “public interests” 
as being limited by the first quoted clause. But in any 
event, subsequent decisions of the Department make it 
clear that the Solicitor’s opinion was never followed. El- 
bert O. Jensen, 60 I.D. 281 (1948); Willis N. Farlowe 
et al., 62 I.D. 209 (1955) ; see also the Solicitor’s Opinion, 
61 LD. 270 (1954). 

Finally and more important, it must be borne in 
mind that the meaning of the statutory phrase, “When 
public interests will be benefited,” which the Secretary 
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construed as not limited to grazing interests is “one of 
specific application of a broad statutory term in a pro- 
ceeding in which the agency administering the statute 
must determine it initially, * * *.” Board v. Hearst Pub- 
lications, 322 U.S. 111, 131 (1944). It is well-established 
that the interpretation of such a term need only be rea- 
sonable. As the Supreme Court stated in Unemployment 
Comm'n v. Aragon, 329 U.S. 143, 153-154 (1946) : 


To sustain the Commission’s application of this statu- 
tory term we need not find that its construction is 
the only reasonable one, or even that it is the result 
we would have reached had the question arisen in 
the first instance in judicial proceedings. The “re- 
viewing court’s function is limited.” All that is 
needed to support the Commission’s interpretation 
is that it has “warrant in the record” and a “rea- 
sonable basis in the law.” 
See also Rochester Telephone Corp. v. United States, 307 
U.S. 125 (1939); Gray v. Powell, 314 U.S. 402 (1941); 
Securities Comm’n v. Chenery Corp., 332 U.S. 194 (1947). 
The principle established by the foregoing cases is even 
more appropriately applied in instances, such as this, 
where we are concerned with the management of the 
public lands of the United States, rather than deciding a 
dispute between individuals arising under the regula- 
tory authority of an administrative agency. Best v. Hum- 
boldt Mining Co., 371 U.S. 384 (1963). The general rule 
is that even when Congress is disposing of federal prop- 
erty, grants “must be construed favorably to the Govern- 
ment and that nothing passes but what is conveyed in 
clear and explicit language—inferences being resolved not 
against but for the Government.” Caldwell v. United 
States, 250 U.S. 14, 20 (1919). See also United States 
v. Union Pacific R. Co., 353 U.S. 112, 116 (1957) ; 
Great Northern Ry. Co. v. United States, 315 U.S. 262, 
272 (1942); United States v. Oregon and California R. 
Co., 164 U.S. 526, 589 (1896). A fortiori, limitations 
upon the Secretary’s power to manage the property in 
the public interest should not be implied (see Carl v. 
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Udall, U.S.App.D.C. , 809 F.2d 653 (1962)), 
especially in a statute where Congress specifically denies 
an intent to create vested rights as against the United 
States (see infra, Point B). 

It is clear that the Secretary’s broad interpretation of 
Section 8(b) has “warrant in the record” and a “rea- 
sonable basis in the law” and should not, therefore, be 
overturned. 


B. Appellants have no rights to the subject lands.— 
Stripped of pretense and evasion, appellants’ basic com- 
plaint is that because they have a revocable license to 
graze their cattle on the public domain, they have an 
absolute right to this portion of the public domain and 
that this exchange is not authorized since consummation 
of it would destroy their ranching operation. There is 
no warrant for such a contention. 

After setting forth the authority of the Secretary to 
create grazing districts on the public domain and issue 
permits for grazing thereon, and establishing general 
principles for determining preferences between applicants 
for grazing permits, Section 3 of the Taylor Grazing Act, 
43 U.S.C. sec. 315b, specified: 


So far as consistent with the purposes and provisions 
of this Act, grazing privileges recognized and ac- 
knowledged shall be nie safeguarded, but the 
creation of a grazing district or the issuance of a 
permit pursuant to the provisions of this Act shall 
not create any right, title, interest, or estate in or 
to the lands. 
Nothing could be plainer than the above-quoted language. 
Posession of a permit (license in this case) does not give 
the holder any vested right to the lands. Osborne Vv. 
United States, 145 F.2d 892 (C.A. 9, 1944); United 
States v. Cox, 190 F.2d 293 (C.A. 9, 1951), cert. den., 
342 U.S. 867; Oman v. United States, 179 F. 2d 738 
(C.A. 10, 1949). 

As developed in Osborne, supra, the Taylor Grazing 
Act was making explicit provision for licenses to use the 
public domain for grazing, which licenses had been im- 
plied since pioneer days. Section 3 of the Taylor Grazing 
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Act, supra, is simply expressive of the then well-settled 
law that the license “did not confer any vested right on 
the complainant, nor did it deprive the United States of 
the power of recalling any implied license under which the 
land had been used for private purposes.” Light v. United 
States, 220 U.S. 523, 585 (1911). There is nothing to the 
contrary in Red Canyon Sheep Co. v. Ickes, 69 App.D.C. 
27, 98 F.2d 308 (1938), or McNeil v. Seaton, 108 U.S. 
App.D.C. 296, 299, 281 F.2d 931, 934 (1960). 

Red Canyon simply holds that a Taylor Grazing Act 
licensee has standing to question in court the legality of 
a proposed exchange. We do not here challenge appellants’ 
standing to raise the question, although we feel con- 
strained to point out that Chapman v. Sheridan-W yoming 
Co., 388 U.S. 621 (1949), casts considerable doubt on the 
rationale of the Red Canyon case. But in no event may 
appellants convert standing to sue into a constitutional 
right to the land. The McNeil case involved the question 
of awarding preferential rights to one applicant rather 
than another and is accordingly inapposite here. 

Appellants also assert (Br. 40-42) that they have a 
vested right to the land because of a phrase appearing in 
a sentence of Section 3 dealing with preferences.‘ The 
entire sentence is set forth with the phrase relied on by 
appellants underscored: 


Preference shall be given in the issuance of grazing 
permits to those within or near a district who are 
landowners engaged in the livestock business, bona 
fide occupants or settlers, or owners of water or 
water rights, as may be necessary to permit the 
proper use of lands, water, or water rights owned, 
occupied, or leased by them, except that until July 
1, 1935, no preference shall be given in the issuance 
of such permits to any such owner, occupant, or 
settler, whose rights were acquired between January 
1, 1934, and December 31, 1934, both dates inclusive, 


1It should be noted that this point was not raised before the 
Secretary and is not available to appellants here. Adams v. Wit- 
mer, 271 F.2d 29 (C.A. 9, 1959); United States v. Tucker Truck 
Lines, 344 U.S. 33, 37 (1952). 
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except that no permittee complying with the rules 
and regulations laid down by the Secretary of the 
Interior shall be denied the renewal of such permit, if 
such denial will impair the value of the grazing unit 
of the permittee, when such unit is pledged as securi- 
ty for any bona fide loan. 
Appellants contend that because a deed of trust is out- 
standing on their property, securing a note on which there 
is an unpaid balance, neither this exchange nor any oth- 
er can be consummated so long as the unpaid balance re- 
mains. In other words, they contend that the holder of 
a revocable license for one year can, by maintaining an 
unpaid balance on a note secured by the property owned 
in fee, convert the license to a permanent and vested inter- 
est in the public domain and prevent any disposition of 
that property by the United States. Such a startling result 
is precisely contrary to the direction of Section 3 that a 
permit “shall not create any right, title, interest, or es- 
tate in or to the lands.” 

The phrase relied on by appellants must be read in 
the context of the sentence from which it was gleaned. 
That sentence establishes standards for ascertaining pref- 
erences between applicants for privileges on the public 
domain. The portion relied on by appellants does no 
more than create an addition to those preferential con- 
siderations in favor of one who has pledged his own land 
to secure a loan made in good faith in reliance on a permit 
issued to the pledgor. In short, the exception really makes 
the existence of a good faith mortgage, given in reliance 
on the existence of a permit, one more consideration 
to be taken into account by the Secretary in estab- 
lishing preferences between conflicting applicants for 
permits on the federal range.* But it has no re- 
lation at all to the authority of the Secretary to 


2 Although a licensee for many purposes may be regarded in 
the same light as a permittce. it does not follow that he will be 
so regarded for purposes of this section. There is a considerable 
difference between loaning money in reliance on a five cr ten year 
permit and loaning in reliance on a revocable one-year license. 
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effect an exchange under Section 8b where no “renewal” 
of a permit is involved. 

The statement of Senator McCarran, made some years 
after the passage of the Act and relied on by the appel- 
lants (Br. 40-41), only confirms this interpretation. Cer- 
tainly preserving the preferential rights of a mortga- 
gee has a stabilizing effect. And the legislative history 
of the Act itself supports this view. The original amend- 
ment offered by Senator McCarran was as follows: 


** * that any holder of a lien on the livestock of any 
qualified permittee shall be subrogated to all rights of 
such permittee under this act upon default under such 
lien, and all rights of such permittee under this act 
shall continue to be recognized in the holder of such 
lien so long as said permittee may be an obligor of 
or to any such loaning agency, governmental or pri- 


vate. 
That amendment was considered, perhaps erroneously, 
subject to the interpretation that it made it possible for 
a permit holder to prevent others from obtaining the 


public land and thus tie the hands of the Government in 
the disposition of the public land (78 Cong. Ree. 11154). 
Senator McCarran then revised the amendment to its 
present form which became law (78 Cong. Rec. 11162, 
12004). 


C. Appellants’ attack on the Secretary’s motives is un- 
warranted.—Appellants seek to suggest some nefarious 
combination between the Secretary and North American 
because North American has agreed to lease the selected 
land for grazing to a third party (Br. 3, 48-45). It is 
enough to say of this suggestion that the lease to the 
third party was for the purpose of maintaining intact the 
block of land necessary for carrying out the national 
defense project (Jt. App. 218, 221). It might also be 
pointed out that it is common knowledge that rocket and 
fuel testing facilities are not developed overnight and 
the interim use to which North American puts its own 
land is no concern of appellants. And there is no inherent 
contradiction between use of this land for grazing and, 
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at the same time, making it part of the large assemblage 
needed for development of present-day rockets and the 
like. 


II 


Appellants Had No Right To a Hearing On Their 
Protests Against the Proposed Exchange 


A. Congress did not provide for a hearing on exchange 
applications.—When Congress desired a hearing to be 
held with respect to proposed action by the Department 
under the Taylor Grazing Act, it specifically so provided. 
Thus in Section 1, 48 U.S.C. sec. 315, a hearing is re- 
quired before a grazing district is created. There is no 
such requirement in Section 8 for exchanges. Instead, 
the procedure for effecting the exchange is clearly set 
forth in Section 8(d), ie., publication of notice of the 
contemplated exchange. 


Section 9, 43 U.S.C. sec. 315h, relied on by appellants, 


provides in part: 


The Secretary of the Interior shall provide by ap- 
propriate rules and regulations for local hearings on 
appeals from the decisions of the administrative of- 
ficer in charge in a manner similar to the procedure 
in the land department. 


This section does not purport to define the type of agency 
action which must be preceded by a hearing. It merely 
directs the Secretary to establish regulations on the pro- 
cedure for local hearings where such hearings are re- 
quired. Clearly, Congress has not, in the Taylor Grazing 
Act, required an exchange to be preceded by a hearing. 
The all-encompassing interpretation appellants would give 
Section 9 would require every action of the Secretary 
under the Act which he has delegated to a lower official 
to be preceded by a hearing, e.g., the reclassification of 
lands under Section 7 for homestead entry, etc. This 
would hopelessly encumber the administrative process and 
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is unwarranted.? It should be noted that the Secretary 
has not ignored Section 9 and, indeed, has provided for 
hearings in matters “that arise in the administration of 
grazing districts.” M. C. Steele et al. V. Ruby Rector 
Kirby, 60 I.D. 389, 394 (1950). See also 438 C.F.R. 161.9 
(e). 

The Administrative Procedure Act, 5 U.S.C. sec. 1004, 
does not require hearings to be held prior to exchanges 
because that Act “applies only to agency action required 
by the agency statute to be preceded by a hearing.” 
Springfield Airport Authority v. C.A.B., 109 U.S.App. 
D.C. 197, 198, 285 F.2d 277, 278 (1960). As we pointed 
out above, the Taylor Grazing Act does not require an 
exchange to be preceded by a hearing. 

When regard is had to the nature of exchange proceed- 
ings and the controlling question involved therein, it is 
quite logical that hearings were not required by the 
statute. Interpretation of the phrase “public interests” 
is, of course, a legal question upon which no evidence is 
required. Whether “public interests will be benefited” 
by North American’s proposed use of the selected land 
is a broad general question not amenable to answer by 
evidence adduced at a hearing. The determination is not 
in any sense the quasi-judicial sort where the interests 
of two adverse claimants are to be balanced. Under the 
statute, the Secretary was neither required nor authorized 
to take into account the purely private interests of the 
applicant or the protestant. Accordingly, the Secretary 
was fully justified in following prior departmental de- 
cisions denying a hearing in exchange procedures (Jt. 
App. 25). M. C. Steele et al. v. Ruby Rector Kirby, 60 
LD. 389 (1950); Horace D. Stewart et al. V. Eastern 
Oregon Land Co., 57 1.D. 95 (1940). 

Appellants seek to derive support (Br. 29-30) from the 
practice of the Department of the Interior of holding 


2 The report of the Bureau of Land Management for 1958 (the 
year this application was filed) listed 15.860 classification matters 
closed in the fiscal year ending June 30, 1958, and 20,038 pending 
for determination on that date. 
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hearings with respect to the issuance and cancellations 
of permits. But those situations take on the aspect of 
adversary proceedings, where the individual’s actions and 
ranching operations are relevant to the determination. 
As we have shown, such is not the case here. No permit 
or license is being issued or cancelled. Appellants’ pri- 
vate activities and interests and evidence thereof are ir- 
relevant to the determination. Their licenses will no 
longer be effective, for the simple reason that the land 
will no longer be part of the public domain after the ex- 
change. 


B. No constitutional rights of appellants are being in- 
fringed.—Appellants assert the Fifth Amendment requires 
that they be accorded a hearing (Br. 32-40). This is 
but another way of urging that their revocable license to 
graze on the public domain is a property right. As we 
have already shown in Part IB above, such is not the 
case. Appellants’ citations of cases relating to other types 
of licenses under other statutes are irrelevant. Again the 


Red Canyon case, 69 App. D.C. 27, 98 F.2d 308 (1938), 
offers no support. Appellants confuse standing to sue 
with property rights protected by the Constitution. The 
two are not synonymous. Commission v. Sanders 
Radio Station, 309 U.S. 470 (1940); Communications 
Commn v. N.B.C., 819 U.S. 289 (1943); Gart v. Cole, 
263 F.2d 244 (C.A. 2, 1959), cert den., 359 U.S. 978. 
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CONCLUSION 


The judgment of the district court should be affirmed. 
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